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(i) 


QUESTIONS PRESENTED 


1. Did the Commission arbitrarily, capriciously and without sub- 


stantial evidence conclude that the appellant was disqualified as a Com- 
mission licensee because of the character and reputation of its President? 


2. Did the Commission arbitrarily, capriciously and improperly 
deprive the appellant through its President and only stockholder of the 
privilege of appearing for itself without legal counsel in the hearing of 
this cause, although the hearing examiner did authorize one of the other 
parties to appear personally, even though there was legal counsel of 


record representing such party? 


3. Did the Commission commit prejudicial error or was it an 
abuse of the hearing examiner's discretion, in permitting one of its 
employees who had been charged by the appellant with committing im- 
proper official acts, to be present during the course of the hearings and 
to testify therein, even though appellant's counsel had invoked the rule 


excluding witnesses? | 
| 
4. Did the Commission employee who was so charged by the ap- 


pellant have an interest in the outcome of the suit as would reflect upon 
the credibility of his testimony? | 


5. Did the Commission fail to afford the appellant a fair hearing 
when the hearing examiner denied appellant's counsel an Seo to 
learn the claims of opposing parties and to meet them? ! 

6. Did the Commission improperly disregard the eee at 
the pretrial hearing and disregard the ruling of the hearing examiner 
upon the question of burden of proof that once a general denial is entered 


the Commission has the burden of proceeding with its evidence? 


(ii) 
7. Was the action of the hearing examiner relating to the burden 
of proof such an act as would mislead the appellant's counsel in the hand- 
ling of the cause so as to estop the Commission from asserting the appellant 
had the burden of proof, or was such a ruling by the hearing examiner so 
misleading that the appellant did not proceed to meet the usual burden of 
proof and thus constitute prejudicial error on the part of the hearing 


examiner ? 


8. Did the Federal Communications Commission have the burden 
of proof in this proceeding? 


9. Were the findings, exceptions and conclusions of the counsel for 
the Common Carrier Bureau, FCC, and submitted to the Commission and 
quoted in its order couched in repetitious statements containing conclu- 
sions unsupported by testimony or evidence of such inflammatory nature 
as would influence the judgment of the Commission to the extent that the 
Commission could not render a fair and unbiased decision upon such find- 


ings and exceptions, and thus prevent the appellant from receiving a fair 
hearing as required by the Administrative Procedure Act? (T 5, §1001 
et seq. USCA) 


10. Was the'Commission arbitrary, capricious and inconsistent 
in finding that appellant had assumed control of Station KIK 578 contrary 
to provisions of Section 310(b), Title 47 USC (Communications Act of 
1934) ? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Conclusion of the Federal Communications 
Commission that Appellant, James C. Fields, Was 
Not Entitled to a Renewal of His License Because 
of Alleged Violation of 47 USC 310 (b) is Not 
Supported by Competent and Substantial Evidence 


The Commission Illegally Imposed the Burden of 
Proceeding with the Evidence Upon the Appellant 
After Qualifications of the Applicant for License 
Renewal Had Been Determined = 


The Commission Did Not Afford the Appellant a 

Fair Hearing, and Committed Prejudicial Error 

in Receiving Testimony of a Federal Communications 
Employee Who Was Prejudiced Against the Appellant, 
and in Receiving Into Evidence Documentary 
Evidence which Was Illegally Acquired in Violation 
of Appellant's Constitutional Privileges 


CONCLUSION 
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FEDERAL COMMUNICATIONS COMMISSION, | 
Appellee. 


Appeal from a Decision of the 
Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Charles P. B. Pinson, Inc., from a decision 
of the Federal Communications Commission released July 30, 1962, 
denying the applications of Charles P. B. Pinson, Inc. for renewal of 
licenses for Stations KIB 386, KIG 289, and KIG 843, and other requests, 
as well as application of James C. Fields for renewal of license for 
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Station KIK 578, and alleged misconduct of Pinson as licensee, and or- 
dering the cessation of services (Tr 1311-1320); and Commission de- 
cision denying the petition for rehearing, reconsideration and stay, re- 
leased October 25, 1962. 


This appeal is taken pursuant to Notice of Appeal filed on Novem- 
ber 23, 1962, with this Court under Sections 402(b) and 402(c) of the 
Communications Act of 1934, as amended, 47 USC 402(b), 402(c), and 
Rule 37 of the General Rules of this Court. 


The appellant, Charles P. B. Pinson, Inc, is a person aggrieved 
by actions complained of within the meaning of Sections 402(b)(1), 
402(b)(2), and 402(b)(6), of the Communications Act, 47 USC 402(b)(1), 
(2), and (6). 


STATEMENT OF THE CASE 


On March 31, 1960, the Federal Communications Commission, by 
letters directed to Samuel Miller, Esq. and to James C. Fields, } desig- 
nated applications made by these two parties for modification of a con- 
struction permit for Station KIQ 516 from 43.22 MC to 35.22 MC, to ex- 
tend the time for construction, and a subsequent application by Fields 
to renew the application for Station KIK 578, Tampa, Florida. It was in- 
dicated therein that Station KIK 578 was assigned 35.22 MC frequency 
and, accordingly since there was such a small geographical separation 
between these two stations, the simultaneous operation of them would 


not permit the rendition of interference-free service. 


Accordingly, the Commission designated both of the aforemen- 
tioned applications to be heard on a comparative basis. They also con- 
solidated this hearing with applications filed by Charles P. B. Pinson, 
Inc. 


E Inasmuch as James C. Fields has not filed a Notice of Appeal in this matter 
and is no longer considered a party to this appeal, reference to him will be made 
only insofar as they relate to the issues involved. 
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Prior thereto applications were made by the appellant, Charles 
P. B. Pinson, Inc., to renew licenses for Domestic Public Land Mobile 
Radio Service facilities and for other matters. | 


Notice was furnished to Pinson and Fields by the Federal Com- 


munications Commission, pursuant to Section 309(b) of the Communi- 
cations Act of 1934, that the Pinson applications were to be set for 
hearing to consider causes in addition to his application for renewal, 
etc., by order (FCC 60-645 Mimeo 88810) released June 6, 1960, which 


specified in part as follows: 


| 
"IT FURTHER APPEARING, That Charles P. B. Pinson, 
Inc. (hereinafter called Pinson) may have assumed the ‘full 
operational control of station KIK578, which station is 
licensed to James C. Fields, without having first obtained 
the Commission's consent therefor, as required by Sec- 
tion 310(b) of our Act and Section 21.29(h) of our rules, and 
despite actual notice not to do so; and 


"IT FURTHER APPEARING, That the obtaining of the | 
license for station KIK578 in the name of Fields may have 
been in furtherance of a scheme by Pinson and Fields to 
mislead the Commission into believing that such facility 


would be operated by Fields rather than Pinson; . . AW | 


The Pinson applications were thereafter designated for hearing 
| 


upon the following issues: | 


| 
(1) To determine Charles P. B. Pinson, Inc.'s technical 
and character qualifications to be a licensee in this serv- 
ice. 


'(2) To determine whether the statement made to the ‘Com- 
mission under oath on March 17, 1958, by Charles P. B. 
Pinson, President of Charles P. B. Pinson, Inc., relative to 
the operation of station KIK578 was true and correct when 


made. 


| 

(3) To determine, in the event the statement mentioned in 
issue 2 above is found to be untrue in any respect, whether 
such statement was made with intent to mislead and mis- 
inform the Commission. 


'(4) To determine whether Charles P. B. Pinson, Inc. or 
Charles P. B. Pinson have made false and misleading 
representations to the Commission and its representatives 
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relevant and material to the grant of radio authorizations 
for station KIK578 and material and relevant to the use 
and operation of such station. 


"(5) To determine the basis for, and the extent of, the par- 
ticipation of Charles P. B. Pinson, Inc. or Charles P. B. 
Pinson in the control and operation of station KIK578 and 
to determine the legal, financial and other relationships 
heretofore and presently existing between Charles P. B. 
Pinson, Inc. or Charles P. B. Pinson, on the one hand, and 
James C. Fields, licensee of record of station KIK578 at 
Tampa, Florida, on the other hand. 


(6) To determine whether Charles P. B. Pinson, Inc. or 
Charles P.'B. Pinson have violated the provisions of Sec- 
tion 310(b) of the Communications Act and Section 21.19(h) 
of our rules in relation to station KIK578.2/ 
"2/ The reference to Section 21.19(h) is a typographical 
error. It is intended to refer to Section 21.29(h) and this 
was so understood by the parties (Tr. 14-15). 


(7) To determine whether Charles P. B. Pinson, Inc. or 
Charles P. B. Pinson have been found, by competent author- 
ity, to have violated any Federal statute relating to income 
tax or pertaining to wages and hours of their employees. 


(8) To determine, on the basis of the evidence adduced on 
all of the above issues, whether Charles P. B. Pinson, Inc. 
should be disqualified for reasons, other than technical 
qualifications, from being a licensee in this service. 


"(9) To determine, in the light of the evidence adduced on 

the foregoing issues, whether the public interest, conveni- 

ence or necessity would be served by a grant of the cap- 

tioned applications.” 

Extensive hearings were had upon the aforesaid issues in Tampa, 
Florida, and these were held from February 20-24, 27, 28, March 2, 3, 


6-8, 1961; and further hearings were held in Washington, D.C. on April 


20 and 21, 1961, when the hearings were opened at special instance of 


counsel for the Common Carrier Bureau. 


Voluminous testimony was adduced at these hearings, for the 
most part surrounding the actions of the appellant by and through 
Charles P. B. Pinson, as President and 100% owner of the capital stock 
of said corporation, concerning the operation of Station KIK 578, Tampa, 
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| 
Florida, which as aforesaid was utilizing 35.22 MC, the frequency re- 


quested by Mr. Rosenson while same had previously been used by 
James C. Fields, doing business as "POCKET PAGING SERVICES.” 


At the outset of these proceedings, Mr. Pinson filed a petition 
for authority to represent himself in these hearings, but an order was 
rendered by the Commission denying this request (JA ). In spite 
of the foregoing ruling, Mr. Rosenson, who was one of the parties in 
interest in the application for modification of KIK 578 under the trade 
name of All Florida Communications Company of Tampa, Florida, was 
authorized to appear for himself and to reserve the right to call coun- 


sel back into hearing should he so desire. | 


The privilege of appearing in behalf of himself by Rosenson was 
improperly authorized by the hearing commissioner while the same 
privilege was not afforded to Mr. Pinson. | 


In addition, at the time of hearing, the hearing ase author- 
ized Mr. Arthur A. Gladstone, the Chief of Domestic Radio Division, 
Common Carriers Bureau of the Federal Communications Commission, 
to testify as to the results of an investigation he had conducted for a 
period of two years, to counsel and to be present in the room notwith- 
standing the fact that counsel for the appellant invoked the rule of ex- 
cluding witnesses from the hearing room (Vol. 2, Tr. 83-88). 


The witnesses for the appellant as well as for the Commission 


who appeared before the hearing commissioner testified concerning the 
acts and doings of the appellant prior to the hearing which reflected 
upon the question of control of the operations of Station KIK' 578. It was 
contended and concluded by the Commission from the statements of 
witnesses that the entire control of the operations was in Mr. Pinson, 


and that Fields was the owner in name only (JA _). | 


The credibility of witnesses and the actions of Mr. Pinson was 
subject to great harangue by Commission counsel. It was the conclusion, 
| 
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as set forth in the initial decision, of the hearing examiner, The Honor- 
able Forest L. McClenning, on the 9th day of November, 1961, released 
November 15, 1961 (JA _), that statements made by Mr. Pinson un- 
der oath were false with respect to measurements of the heighth of the 
building in which Station KIK 578 was located, and that control of the 
aforesaid station had been abandoned by Fields, notwithstanding the 
existence of a contract for management by the parties thereto, and 
taken over by Pinson, contrary to provisions of the applicable statutes. 


In arriving at this conclusion, the hearing examiner and the Com- 
mission failed to give any weight or consideration to the credibility of 
witnesses produced by the appellant although it was admitted that 
Fields had sufficient control over the station to shut down its opera- 
tions within a period of hours after an order to cease and desist was 
entered by the Commission. 


Further, the hearing examiner failed and refused to permit testi- 
mony of witnesses to be produced which the appellants, after Motion by 
the Common Carrier Bureau of the Commission was granted to re- 
open the hearings for the purpose of impeaching the testimony of Pinson 


concerning engineering operations he performed upon the building 


located in Tampa. 


The findings and conclusions of the Commission upon the subject 
of control of the operations of Station KIK 578 were adduced from only 
a portion of the testimony before the examiner. 


The testimony and facts taken at the hearing do not support the 
findings and conclusions of the Commission and appear to be induced 
by the inflammatory statements and opinions of trial counsel for the 
Common Carrier Bureau at the time of this hearing. This was sub- 
sequently reported in his findings, accepted and adopted by the Com- 


mission in its decision of 


It will be noted from a review of the brief in support of exceptions 
of the Chief, Common Carrier Bureau, to the initial decision (JA ), 


| 
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which was referred to in the Commission order, that throughout the 
attorney for the Common Carrier Bureau, The Honorable Lawrence 
M. DeVore, repetitiously concluded throughout the entire 26 pages of 
his brief that the statements of Fields and Pinson were false and mis- 
leading, and were knowingly false and misleading at the time they 
were made, and that they were made with the intent of deceiving the 
Commission. These statements were his conclusions and should have 
been set forth factually so that the Commission could arrive iat such 


conclusions, if warranted. 


The hearing examiner and the Commission (JA) found that 
the testimony adduced at the time of the hearing showed that Mr. Pin- 
son had a reputation in his community for honesty and good character; 
however, qualifying such condition with: | 

"Such a general character evidence can hardly be controlling, 

however, in view of the specific demonstration in this pro- 

ceeding of a willingness to deceive a governmental regulatory 
body to achieve private ends." 

Further, it was noted the applications to renew licenses for the 
operation of the stations previously licensed to Charles P. B. Pinson, 
Inc., KIG 289, St. Petersburg, Florida; KIG 843, St. Petersburg, Flor- 
ida; KIN 652, Jacksonville, Florida; and KIB 386, Tampa, Florida, 
were denied by the order of the Commission (JA ) as well as the 


decision of the hearing examiner. The hearing examiner concluded 
that: 


"Refusal to renew the licenses for stations KIG289, KIB386, 
and KIG843 will deprive the public of existing services which 
the evidence of record herein establishes is utilized and has 
been satisfactory. Additionally, Pinson, Inc. here proposes 
to improve the technical phases of the service of stations 
KIG289 and KIG848 and to bring new communication services 
to the cities of Jacksonville and Clearwater, Florida. Civic 
Consciousness is shown in the operation of the facilities of 
Pinson, Inc. in the free telephone answering service provided 
Christ Methodist Church in St. Petersburg and the Florida 
Nurses Association. That Mr. Pinson's general character and 
reputation in the community are good is fully supported by the 
record evidence..." (JA) | 
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Even though the aforesaid was concluded, the Commission denied 
the renewal based upon other considerations which were not at issue in 
the applications as originally filed by Pinson, Inc., which would thereby 
constitute the addendum of new material. 


The modification of the issues by the order of the Commission 
upon the appellant's application for construction and renewal of existing 
licenses constituted additional acts of adding new matter and changed 
the burden of proof and of going forth with the evidence which is con- 
trary to statutory requirements. 


The order of the Commission reflects that the testimony pertain- 
ing to the alleged false testimony given under oath by Mr. Pinson stated: 


"__. we think it appropriate to note that considerable 
ambiguity exists in the record as to the extent to which 
Pinson claimed to have participated in the measure- 
ments, and to what extent others observed such partici- 
pation. .. the consent judgment involving the Federal 
wages and hours law appears to have merely enjoined 
Pinson from future violations and does not include a 
finding of past violation. Finally, we cannot conclude 
that Section 21.109(b) of the Rules was violated by Pin- 
son's action in replacing a substandard antenna... The 
obvious purpose of the rule is to preclude an operation 
inconsistent with the license rather than a correction 
thereof." 


In view of this decision by the Commission, it appears that the 
testimony and evidence being utilized to deprive Pinson, Inc. of further 
operations is predicated upon testimony which was admittedly ambiguous 
by the Commission and consequently was not substantial evidence, and, 
therefore, to prohibit the renewal of licenses for Stations KIB 386, KIG 
289, and KIG 843 was not supported by evidence deemed substantial. 


Inasmuch as James C. Fields has declined to proceed with the ap- 
peal and he is the owner of the duly issued license for KIK 578, the 


propriety of the ruling of the Commission in this regard is now moot. 
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STATUTES AND RULES INVOLVED 


The relevant portions of statutes and of rules and regulations of 


the Federal Communications Commission are set forth in the Appendix. 


STATEMENT OF POINTS 


1. The order of the Federal Communications Commission dis- 
regarded the substantial evidence in the record by holding that appli- 
cant, James C. Fields, was not entitled to renewal of his license be- 
cause of alleged violation of 47 USC 310(b). 


2. The Federal Communications Commission ignored the sub- 
stantial evidence and testimony in concluding that the appellant's 
character was such as would not entitle him to renewal of licenses 


existing. 


3. The Federal Communications Commission was arbitrary and 
capricious in failing to impose the burden of proceeding with the evi- 
dence upon the Commission after determining the qualifications of the 
appellant upon his applications for renewal of existing licenses. 


4. The Commission illegally imposed upon appellant the proce- 
dural burden of coming forth with evidence that appellant or some one 
of its representatives had a specific intent to mislead the Commission. 


5. The Commission committed prejudicial error in accepting and 


considering the testimony and documentary evidence procured and/or 
introduced into evidence by one of its employees who was obviously 
prejudiced and whose acts in procuring documentary evidence consti- 


tuted a violation of the appellant's constitutional privileges. 


6. The Commission's conclusions are not rational results of the 
findings of fact. 


10 
SUMMARY OF ARGUMENT 


The argument is divided into three parts for the purpose of this 
appeal. 


Briefly, Point One deals with the determination of the Commis- 
sion in finding that the appellant and one James C. Fields disqualified 
themselves as Commission licensees by attempting to mislead the 
Commission and conceal the true facts surrounding the control and 
ownership of Station KIK 578, Tampa, Florida. It was concluded that 
such acts and undertakings were premeditated and false when under- 
taken. The presiding examiner did not find such to be the case, but 
ruled that certain other acts such as violation of the Wage and Hour 
Laws and false testimony as to engineering data at the site of Station 
KIK 578 antenna did disqualify them. These conclusions were discounted 
by the Commission. 


The Commission, through the adoption of the findings contained in 
the Initial Decision of the trial examiner, recited numerous instances 
concerning the question of transfer of control of Station KIK 578 from 
Fields to the appellant contrary to the provisions of 47 USC 310(b). 

The Commission's findings of control pertained solely to delegable 
clerical and menial duties, performed by the appellant with the knowl- 
edge of Fields and pursuant to a contract which recited the retention of 
the "ultimate responsibility” and which ultimate responsibility Fields 


did exercise when he took the station off the air pursuant to a prior 


Commission order. 


In Point Two of the argument it is established that the burden of 
proof was shifted to the Commission when appellant's construction per- 
mits applications, applications for renewal were enlarged by the petition 
of the Commission to include accusatory statements reflecting upon the 
conduct and character of the appellant for truth and veracity in dealing 
with the renewal application for Station KIK 578. The appellant estab- 
lished by testimony his character qualifications for renewal of his 
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licenses and for modifications, but thereafter he was called upon by 
the Commission to establish his character qualifications upon an appli- 
cation in which he had no interest, other than as an employee of the 


owner. 


The conclusions of the Initial Report and the order of the Com- 


mission were in direct conflict with each other as to conclusions and 
facts deemed material to the result to be achieved. Both arrived at 

the same result, but based upon the same record contrary findings 
were made. The decisions are supported by conflicting testimony and 
evidence and according to the requirements of 5 USC 1006 (Administra- 
tive Procedure Act), before a decision can be properly rendered by 
any administrative agency, it must be supported by substantial, rele- 
vant testimony having probative value. The Commission failed to sus- 
tain the burden of proof and to produce evidence of a substantial basis. 


In Point Three the appellant establishes that the Commission 
failed to afford a fair trial by an impartial trier of facts. The testi- 
mony of the appellant reflected that at one time he had contacts with 
a Commission official, and that thereafter, by cavin and guile the said 
employee deceptively discussed the various phases of the investigation 
made by him, and after acquiring statements and documents deemed 
necessary, informed the appellant of the purpose of his investigation. 


Based upon these acts, the appellant then made several accusa- 
tions of improper conduct concerning this employee to Commission. 
The Commission thereafter vindicated the acts of this employee and 
then permitted him to appear as a witness against the appellant. Dur- 
ing the trial the trial counsel for appellant invoked the rule of segre- 
gating the witnesses and the presiding examiner went to the extent of 
not only permitting this employee and witness to be present,’ but also 
he allowed him to designate himself as counsel of record, and there- 
after he was allowed to testify against the appellant. 
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The presiding examiner further authorized the admission of cer- 
tain documents into evidence which this Commission employee had pro- 
cured without the consent of the appellant. 


The presiding examiner after hearing the testimony as to the im- 
proper and illegal procurement of such documents, failed to recognize 
the constitutional improprieties which it is his duty as a fair trier of 
facts to protect, and also to recognize the methods of procuring evidence 
from other witnesses utilized by this employee. 


The credibility of the testimony of this witness was the subject of 
questionable veracity from the outset. The fact that this witness had no 
animosity toward the appellant in spite of the attacks made upon him 
and his character, the fact that an attack was made should have been a 
warning signal. A normal human being could not be anything but influ- 
enced and to indicate he was not prejudiced seems quite unbelieveable. 
If this man would make this statement, as he did, it puts in question all 
of his other testimony. He was the key Commission witness, and his 
testimony should have been regarded with caution or not used at all in 
view of the Commission's claims of corroboration by an inferior em- 
ployee who worked directly under him. 


These points and the acceptance of this testimony, and other re- 
lated activity, resulted in not affording a fair trial to the appellant, and 
constituted prejudicial error. 


ARGUMENT 
I 


The Conclusion of the Federal Communications 
Commission that Appellant, James C. Fields, 
Was Not Entitled to a Renewal of His License 
Because of Alleged Violation of 47 USC 310(b) 
Is Not Supported by Competent and Substantial 
Evidence. 


When the Federal Communications Commission grants a license 


to a person for the operation of a station, one of the duties placed on the 
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licensee is the duty not to transfer or assign his license without the 
prior consent of the granting board. The reason for this requirement 
is to enable the Commission to control the character and qualifications 
of those people operating under the regulations of the Commission as 


determined by Congress. | 


To insure obedience to this requirement, Congress hag enacted 


as an important part of the delegation of authority a specific clause 
elucidating this requisite. This is Section 310(b), found in Title 47 of 


the United States Code, and reads as follows: 


PY 


"No construction permit or station license, or any rights 
thereunder, shall be transferred, assigned, or disposed of 
in any manner, voluntarily or involuntarily, directly or in- 
directly, or by transfer of control of any corporation hold- 
ing such permit or license, to any person except upon 
application to the Commission and upon finding by the Com- 
mission that the public interest, convenience, and TORE 
will be served thereby." 


Under the procedure of the rules of the Federal Communications 
Commission, it is the duty of the hearing examiner to hold a hearing, 
listen to witnesses and counsel, and to decide the issues presented to 
him, such decision being based on the evidence which he has heard. 
This decision is then appealable to the Commission in Washington, D.C. 
where the prior decision is weighed and a decision rendered. 


There are certain guides used by the Federal Court to determine 
the validity of the decision of the Commission. The foremost of these 
is the competent substantial evidence rule, which means that the deci- 
sion of the Administrative body must be in accord with the competent 
and substantive evidence presented in the initial hearing (5 usc 1009). 


Abuse of this rule will result in a remand to the administrative body. 


| 
In applying this competent substantial evidence rule to a case in- 


volving an alleged violation of the quoted Section 310(b), the Federal 

Communications Commission has made several general statements. 

These statements are pertinent as they serve as a guide to determine 
| 
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whether the stated rule was followed in the present case. In the case 


of United States Broadcasting Corp., et al., 2 FCC 208, the Commission 


denied an application for renewal and in denying remarked that: 


"Complete supervision and control over programs, includ- 

ing careful examination of their contents, directly affects 

the rendition of a public service. The right to determine, 

direct, supervise, and control programs is inherently inci- 

dent to the privilege of holding a station license. In fact, 

the right becomes a responsibility of a licensee, as he 

must be held to strict accountability for the service ren- 

dered.” 

In the decision of In re Morris, 2 FCC 269, the Commission stated, 
in refusing a renewal application, that: 

"The Commission considers . . . the fact that the applicants 

have no control over the programs to be transmitted from 

their studio, and can exercise no censorship over them. - ay 

The case of Voliva v. WCBD, Inc., 39 NE 2d 685, 313 Ill. App. 177 
(1942) cites FCC docket number 5478, In re Bellingham Broadcasting 
Co. as holding that: 

"Licensees must necessarily be held responsible for all pro- 

gram service and may not delegate their ultimate responsi- 

bility for such to others.” 

Further, prior decisions have held that Section 310(b) objectives 
are not met by virtue of a negative control (Master Broadcasting Corp., 
6 RR 621), and that special circumstances rather than formal control 
may indicate a violation of this section (Town and Country Radio, Inc., 
15 RR 1035). 


Thus, the Commission has enumerated several situations which 
are determinative of a transfer of control. First, the licensee has the 
responsibility to exercise his right of control, supervision, and censor- 
ship, but this does not mean that he cannot delegate any of the tasks and 
menial duties connected with the operation of a station. Rather, the re- 
sponsibility which cannot be transferred is the "ultimate responsibility” 
or, in other words, the responsibility of being held "to strict account- 
ability for the service rendered.” 
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This is the type of control which is necessary in the eyes of the 
Federal Communications Commission to meet the burden of proof 
placed upon an applicant charged with violation of Section 310(b). 


It then follows that anything short of a showing of control of the 
ultimate responsibility will be sufficient to show a violation of Section 
310(b), and for the Commission to be sustained in a finding of a viola- 
tion, they must show to the satisfaction of the court that there was 
competent substantial evidence to justify such a decision. By this it is 
not meant that there is a presumption against their decision} but rather 
that if it is shown to the court that their decision is not supported by 
competent substantial evidence indicating a transfer of the ultimate re- 
sponsibility of control, their decision will be reversed. 


The issue is then, was the hearing examiner's initial decision, 
which was approved by the Commission, refusing to renew the license 
of James C. Fields for an alleged violation of Section 310(b), supported 
by competent substantial evidence. The only way to determine this is 
by comparing his decision with the evidence and testimony presented at 
the hearing. | 


First of all, the hearing examiner states in his conclusion that: 

"The bare assertion of reservation of control in a 

contract is not sufficient, however, to establish | 

compliance with the applicable provision of law and 

the Commission's Rules." 
In this instance, there was a contract between Fields and Charles P. B. 
Pinson, Inc., executed on March 13, 1958, modifying a prior contract 
executed on November 4, 1957, in which it was provided that Pinson, 
Inc., as an employee of Fields, was to perform the actual physical tasks 
pertaining to the operation of the station and was to furnish qualified 
operators for this purpose, subject to the supervision and control of 
Fields. This is the "reservation of control" referred to by the hearing 
examiner. Concededly, a mere assertion of control would not be suffi- 


cient, but in this case there was much more than a mere recital; there 


16 


was actual, manifest, authority rendered by Fields, to which authority 
and control the employee, Pinson, Inc., responded without question. 
Perhaps the most overt example of this control is seen when Fields re- 
ceived the FCC telegram directing him to take Station KIK 578 off the 
air. He immediately telephoned the office of his employee and directed 
the office to remove the station from the air (R 964). This is com- 
pletely corroborated by the operators on duty when Fields called (R 
1814-1815). Would a person without authority, without control, be so 
readily obeyed without question on a matter not only concerning the 
control of the station, but concerning the very economic and corporeal 
existence of the station ? 


The hearing examiner recognizes this is an element of control 
(I.D. 28) but says that it is the "only evidence of affirmative action on 
the part of Mr. Fields in the construction or operation of this station" 
(I.D. 28). This statement is not supported by competent substantial 
evidence, or even supported by a shadow of evidence. 


In substantiation of this quoted statement, the hearing examiner 
goes on to say that, "Mr. Pinson assisted in preparation of the applica- 
tion for this station" (I.D. 28). In his findings of fact, the examiner 
states in regard to the application that, "The application was prepared 
in the offices of Pinson, Inc., with Mr. Pinson preparing the initial 
engineering portions and assisting in the preparation of the other por- 
tions” (I.D. 8). These "facts" do not illustrate the true picture of the 
relationship. It is true that the forms were filled out in Pinson's office, 
but after all, Fields had no office or facilities. It is also true that Pin- 
son assisted in portions of the application, but what would be more 
natural between related individuals on very friendly terms with a com- 
mon interest and background? It is stated that Pinson prepared the 
initial engineering portions. (Tr 991, 992, 1947-1949) 


The examiner obviously failed to consider all the evidence. The 


full import of all the evidence completely negates any possibility of any 


sf oe 


tr 
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conspiracy to transfer control and the examiner's statement is without 


support of competent substantial evidence. 


Next in his conclusions, the hearing examiner says: 


"All equipment for the station was purchased by and 
billed to Pinson, Inc. with actual ownership of the re- 
ceivers remaining in Pinson, Inc. for a period in ex- 
cess of one year. Rental arrangements for the instal- 
lation were made by Mr. Pinson. Installation of the 
equipment was ordered by Mr. Pinson. The receiver 
rental charge during the period of their ownership by 
Pinson, Inc. went directly to that firm. Maintenance 
of the receivers was provided by Pinson, Inc." | 
(I.D. 28) 9 


As for the first of these conclusions, the testimony is to the con- 
trary. At Tr. 1002-4 the record discloses that while Pinson paid for 
the transmitter upon delivery (because Pinson was present when it was 
delivered) Fields immediately reimbursed Pinson by check, thus actu- 
ally paying for the transmitter. It is true that the ownership of the re- 
ceivers remained in Pinson, Inc. for one year, even though the contract 
between Pinson, Inc. and Fields provided that Fields was to furnish 
these receivers. The fact remains, however, that Fields did reimburse 
Pinson, Inc. for its expenditure for these receivers. In effect, the fact 
that Pinson, Inc. first procured the receivers is nothing more than an 
advancement of money or a loan from Pinson, Inc. to Fields since 
Fields was contractually bound to pay for them. 


The next element referred to by the examiner is the fact that oral 


arrangements for the installation were made by Mr. Pinson. This is 
true, but again it does not reflect the true situation. In actuality, Mr. 
Pinson did make the arrangements for installation, but at the direction 
and under the authority of Fields. Fields told Pinson, as employer to 
employee, to have Radio Service, Inc. make the installation (R 1001). 


| 
The examiner then refers to the fact that the receiver rental 


charge during the period of ownership by Pinson, Inc. went directly to 
that firm. What the examiner failed to report was that the salary paid 
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to Pinson, Inc. was in the nature of a commission, a percentage, and 
the agreement for the payment of the commission was that until Fields 
reimbursed Pinson for the price of the receivers, Pinson was to re- 
ceive the monies as part of his commission. This is not a transfer of 
control, and to allege that it is, is to go beyond the support of the com- 
petent substantial evidence. 


Further, Fields was furnished periodic settlement sheets showing 
application of customer money received toward payment of the trans- 
mitter purchased under conditional sales contract and toward the cost 
of the receivers (R 959). Fields reflected this as income and paid 
taxes on revenue from customers (R 960). 


Last in this series of conclusions which the examiner alleges 
show 2 lack of control by Fields is the statement that maintenance of 
the receivers was provided by Pinson, Inc. However, what is meant by 
"maintenance .- . . was provided by Pinson, Inc.?" This infers that Pin- 
son, Inc. paid for the maintenance, while in fact as the evidence shows, 
Pinson, Inc. merely made the contract for the maintenance while the 
cost for station KIK 578 was paid by Fields. 


In every instance the above quoted alleged elements of control 
are completely explainable by reference to the evidence; evidence 
which the hearing examiner obviously failed to consider. His deter- 
mination on these factors is not supported to any extent by competent 
substantial evidence. 


To further support his conclusion that Fields had transferred con- 
trol of the station to Pinson, Inc., the hearing examiner refers to the 
January 3, 1959, amendment to the agreement of employment between 
Fields and Pinson. The examiner states that, "Duties and responsibil- 


ities were also changed to show that Pinson, Inc. was to render all 


bills, collect all ‘monies due and to make an accounting thereof to Mr. 
Fields at the end of each six-months period" (I.D. 10-11) and that, 
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"Active participation by Mr. Fields is not shown in any © 
phase of the operation of station KIK 578. All advertising 
was done in connection with Pinson, Inc. services. The | 
telephone listing was continuously under the services of | 
Pinson, Inc. All billing was done by Pinson, Inc. initially 
under its own name and after April 1, 1959, under Mr. | 
Fields’ name. All bills and delinquent accounts were col- 
lected by Pinson, Inc. and the money So collected co- 

mingled with the funds of Pinson, Inc. until February of | 

1961. Even then there was a comingling of funds and — 

only Pinson, Inc. could draw on the account established. .- . 
All expenses of operation were paid by Pinson, Inc. Sub+ 
scribers brought their receivers to the offices of Pinson, 
Inc. for battery replacements or repairs, Mr. Fields hav- 
ing at no time maintained a separate place of business. | 
The only solicitation of subscribers to the service made! 
by Mr. Fields was to one or two of his friends. Mr. Fields 
has at no time maintained station records relying wholly 
on Pinson, Inc. to perform this service." (I.D. 28) 


It is to be noted that the large majority of the elements relied up- 


on by the hearing examiner in this quoted portion of his conclusions are 


merely clerical and menial tasks. Does the examiner expect Mr. Fields 


| 
to perform all the duties connected with the operation of the station? 
No one individual could possibly do that. What is more natural than to 
delegate these clerical tasks? Almost every business has a book- 


keeper, an accountant, a filing department, a secretary that sends out 
bills. The fact that Mr. Fields selected Mr. Pinson's firm to do this 

is certainly of no significant probative value to show a transfer of con- 
trol. If Mr. Fields had hired someone else other than Pinson, Inc. to do 
these clerical tasks, would the situation or conclusion be any different ? 
No. These duties are normally and expectedly delegated, and the fact 
that someone already working for Mr. Fields was selected to perform 
the duties makes no difference. The conclusion drawn has nd weight 
against the contrary competent substantial evidence. | 


It is worthy to note that the 1959 decision of the Commission, 


styled In re Application of Standard Broadcasting Corp. et al., 29 FCC 
1129, where the Initial Decision is reported, the hearing examiner 


states at page 1181: 
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“Harris asserts that the managerial activities of Rosen 
while employed with station WPTR at Albany constituted 
an illegal assumption of control over the station by him, 
in violation of section $10(b) of the Communications Act. 
Furthermore, Harris contends that the failure of Rosen 

to disclose to the Commission the arrangements which 
resulted in his exercise of "absolute control over station 
WPTR" and his "knowing participation in a violation of 
section 310(b) of the Act" are sufficient to disqualify 
Standard in this proceeding. Harris bases this contention 
on the following facts: That, when Rosen was the man- 
ager of WPTR during the period 1954-56, he set all oper- 
ational policies without consultation with the board of 
directors; had complete authority to hire and fire person- 
nel; changed network affiliation and revamped the pro- 
gramming without prior consent of the board of these 
moves; and changed the station's rate card with only slight 
consultation with the ownership. - - 


“It is true that such broad authority over the operations of 
station WPTR during Rosen's managerial term involved 

an illegal transfer or exercise of control over this station. 
In the first place, it is apparent that a tight rein was held 
over the station's financial affairs by the ownership to whom 
a monthly fiscal report was rendered by the station's book- 
keeper. Equally clear is the fact that a member of the 
family corporation which owned the station visited Rosen 
at fairly regular and frequent intervals, and otherwise kept 
in touch with Rosen by telephone. This continuous liaison 
resulted in ‘discussion between them on such matters as 
changing the rate card and the removal of the station from 
the Ten Eyck Hotel location. The lack of extensive talk 
about station matters does not alter the fact that Rosen's 
conduct of the station's affairs were performed under the 
watchful eye of a representative and principal of the sta- 
tion’s owner. Thus, it may be inferred that the important 
decisions made by him had the tacit approval of the sta- 
tion's ownership. In short, Rosen's relationship to station 
WPTR was never more than that of an employee who man- 
aged its operation subject to the oversight of the owners, 
and the facts do not substantiate Harris’ contention that 
Rosen assumed ‘control’ over the station in contravention 
of section 310(b) of the Act.” (emphasis supplied) 


This Initial Decision was affirmed by the Commission at 29 FCC 
1116. The quotation above is a good, clear indication of the type and 


extent of control required of the licensee under Section 310(b) and 
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illustrates the requirement stated in Voliva v. WCBD, supra, that the 


licensee ". . . may not delegate their ultimate responsibility..." (em- 
phasis Lien Applying the facts of the quotation above from In re 
Application of Standard Broadcasting Corp. et al., supra, and) the quota- 
tion next above to the facts at hand, the irrefutable conclusion is that 
the hearing examiner did not meet the requirements of the competent 


substantial evidence rule. 


Continuing his conclusion, the hearing examiner states that, Mr. 
Fields'testimony herein shows that he has at no time had a continuing 
personal interest in either the construction or operation of Station KIK 
578. . . Particularly pertinent is the fact that for a period of almost two 
years as of the date of this testimony Mr. Fields had very rarely even 
come to Tampa, having decided it was an inconvenience to him and 
'silly' to have to personally check on the operations of the station” 

(I.D. 28-9). | 


It is true that Fields did not come to Tampa very often, but he did 
come occasionally (R 1078-9). Fields was also furnished periodic 
settlement sheets showing the application of customer money received 
toward payment of the transmitter purchased and toward the cost of the 
receivers (R.959). Fields also had access to accounts kept by the Pin- 
son company pertaining to Station KIK 578 and there were periodic 
written accounting settlements submitted by Pinson, Inc. (R 1061). 
Fields is familiar with the installation and with the station log, and has 
seen to it that the requirements of the applicable rules of the Communi- 
cations Act were adhered to. He further instructed Pinson not to allow 
any employees to "get out of line” in carrying on the operation of the 
station. He reminded Pinson that he, Fields, is eee for the 
operation of the station (R 1078- 9). 


All of this completely belies any possible conclusion that Fields 
had no "continuing personal interest" (I.D. 28) in the operation of the 
station. The conclusion of the hearing examiner has absolutely no 
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competent substantial evidence to sustain it. To quote the Standard 


Broadcasting Corp. case cited above, ". . . Thus, it may be inferred 
that the important decisions made by him (the manager) had the tacit 
approval of the station's ownership. . ." 


The final area considered by the examiner is that of who has con- 
tributed the most to the station, Fields or Pinson. He concludes that 
Fields has an investment of only $444.59, and then says that consider- 
ing Pinson, Inc.'s investment in the receivers alone, the investment of 
Pinson, Inc. is substantially in excess of Fields' investment. The evi- 
dence is completely to the contrary. First of all, the evidence shows 
that Fields reimbursed Pinson, Inc. for the receivers. Secondly, and 
this is the only other financial element considered by the examiner, the 
examiner concludes that Pinson, not Fields, paid for the initial engineer- 
ing report. This is absolutely refuted by not only the testimony of Fields 
and Pinson, but also by the very man who got paid (R 1948 and R 2036). 


Then the hearing examiner concludes that Mr. Fields had trans- 
ferred control of Station KIK 578 to Mr. Pinson and Pinson, Inc. con- 
trary to Section 310(b). 


Without further elaboration or citation, it is manifest that on 
every point enumerated the hearing examiner and the Commission failed 
to follow the competent substantial evidence before them. 


It is therefore submitted that the decision of the Federal Com- 
munications Commission affirming the decision of the hearing examiner 
that James C. Fields violated Section 310(b) of Title 47 United States 
Code be reversed. 


Furthermore, the conclusion of the Commission in rejecting this 
decision and determining that the ownership of the license in Fields’ 
name was a mere subterfuge upon the same testimony is likewise 
deemed improper and erroneous. The findings of the Commission that 
(a) the statement contained in Fields’ original application and the claim 
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in Fields’ letter of May 27, 1957, (b) that he intended to ee the 
station, (c) the contract of March 13, 1958 for payment of transmitter 
and receivers, and (d) there was no agreement between Pinson and 
Fields, was not based on the evidence and testimony adduced at these 
hearings. The disagreement between the hearing examiner and the 
Commission in this respect clearly establishes that one or more con- 
clusions could be drawn from this hearing and was not sufficient to 
satisfy the burden of proof required by the substantial evidence rule. 


| 
The conclusion of the hearing examiner at page 30, states in 


part: 


"It is accordingly concluded that the statements of Mr. Pin- 
son and Mr. Fields dated March 17, 1958, insofar as can be 
ascertained from the record herein, were substantially true 
and correct when made." 


Therefore, it is the appellant's contention that none of the state- 
ments or documents were submitted to the Commission knowing the 
contents were false and having this knowledge, to influence the actions 


of the Commission. | 


Counsel for the Common Carriers Bureau expounded very thor- 
oughly in attempting to establish the various elements of control, and 
on reciting his interpretation of the responses of the appellant was 
critical of the vague answers given to questions. He utilized inflam- 
matory and repetitious conclusions, but failed to inform the Commis- 
sion that vagueness and reluctance of the principal witness would not 
bar the issuance of a license. It was said in FCC v. Allentown Broad- 
casting Co., App. D.C. 1955, 75 S.Ct. 855; 349 U.S. 358, that: 

"Reluctance, evasiveness and lack of candor of applicant's 


principal witness would not be a bar to Commission's grant 
of license for a broadcasting station." 


i 
| 


24 


0 


The Commission Illegally Imposed the Burden of 
Proceeding with the Evidence Upon the Appellant 
After Qualifications of the Applicant for License 
Renewal Had Been Determined. 


Charles P. B. Pinson, as president of Charles P. B. Pinson, Inc., 
made application for construction permit, a modification of a construc- 


tion permit, and for renewal of license for Stations KIB 386, KIG 289, 
and KIG 843, pursuant to provisions of 47 USC 308. Thereafter, the 
Commission by order released June 6, 1960, designated the above ap- 
plications for hearing in a consolidated proceeding with James C. Fields 
and Alan Rosenson. This order required among others, determination 
of nine specific items therein contained. These specifications had no 
bearing to determine whether the “technical and character" qualifica- 
tions of the said Charles P. B. Pinson entitled him to the renewal of the 
license. In effect the addition of these specifications put in issue fur- 
ther factors of an accusatory nature upon Pinson's technical and charac- 
ter qualifications, and whether he had made false and misleading state- 
ments pertaining to the grant of the renewal of a license for Station KIK 
578 (Fields) for which he had made no application. 


It is the contention of the appellant that the burden of proof speci- 
fied in 47 USC 309(b) was shifted from the applicant to the Commission. 
It is stated in 47 USC 309(e) as follows: 

The burden of proceeding with the introduction of evi- 

dence and the burden of proof shall be upon the applicant, 

except that with respect to any issue presented by a petition 

to deny or enlarge the issues, such burdens shall be deter- 

mined by the Commission." (Emphasis supplied) 

The phraseology of the order released June 6, 1960, indicates that 
the hearing thereon was predicated upon the statutory proceedings under 
Section 309(b), supra, but by virtue of the new matter specified in this 
order, the result of the proceedings, the issues were enlarged and must 
turn upon the provisions of Section 309(e) which states: 
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"If, in case of any application to which subsection (a) of 
this section applies, a substantial and material question 
of fact is presented or the Commission for any reason) 
is unable to make the finding specified in such subsec-' 
tion, it shall formally designate the application for hear- 
ing...” | 


The objections of the appellant are not directed toward the power of the 


Commission, under the authority of Section 309(b), to inquire into and 
investigate the character of the applicant for renewal. However, the 
Commission may not be permitted under the guise of the authority of 
this section to shift the responsibility of proceeding with the evidence. 


At prehearing conference at Washington, D.C. on November 16, 
1960, the parties agreed and it was stated by the presiding examiner: 

Well, at this point then we will go to the question of hear- 

ing dates, leaving the matter as to the method of proceed- 

ing initially to consultations between counsel to see if/it can 

be worked out to their mutual satisfaction; if not, of course, 


we would have to call another conference and the examiner 
would establish the procedure to be followed." (Tr. 15) 


Thereafter, at time of hearing, the presiding examiner said: 


". . ., but technically at no point is the burden or proof on 
the Commission in the proceeding. However, once a gen- 
eral denial is entered then the burden of proceeding with 
the evidence rests on the Commission counsel, and if ‘they 
do not adduce satisfactory evidence, of course, the general 
denial stands." (Tr. 539) 


and further it was stated by the presiding examiner: 


" _ . Viewed from the practical standpoint, the burden is 

on the Commission to sustain the charges; that is correct." 

(Tr. 540) 
In view of the foregoing, the testimony which thereafter proceeded and 
adduced by the parties left the matter in doubt. So much so as to one 
issue upon the findings, the Initial Report of the examiner ruled one way 
concerning the actions of the appellant while based upon the same rec- 
ord, the Commission ruled another. In fact there were many instances 
concerning the issues revolving around the character which were doubtful. 
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Concerning the question as to whether Mr. Pinson had violated a 
federal law by taking a Consent Judgment in a Wage and Hour proceed- 
ing, the Commission adjudicated that such an act was not a blemish on 
Pinson's character, while the hearing examiner and trial counsel for 
the Commission made a great thing of it. Further, the hearing exam- 
iner ruled that the acts of Pinson in connection with his testimony on 
the engineering measurements as to the location of the Fields antenna 
were disqualifying, while the Commission ruled there was such a ques- 


tion in its mind that the ambiguous testimony was inconclusive. 


Therefore, it is the conclusion of the appellant that the Commis- 
sion has failed to sustain the burden of proof in this cause. The sub- 
stantial evidence'rule is applicable to the decisions and actions of the 
Federal Communications Commission, and it is stated in 5 USC 1006(c) 
(Administrative Procedure Act), as follows: 

"ce. Except as statutes otherwise provide, the proponent 

of a rule or order shall have the burden of proof. . . and 

no sanction shall be imposed or rule or order be issued 

except upon consideration of the whole record or such 

portion thereof as may be cited by any party and as sup- 

ported by and in accordance with reliable, probative and 

substantial evidence.” (Emphasis supplied) 

Substantial evidence is judicially defined as "such relevant evi- 
dence as adequate to support a conclusion, and such evidence must be 
sufficient to justify a refusal to direct a verdict, if trial were before a 
jury” (U.S. Health Club, Inc. v. Major, DCNJ 1960; 182 F.Supp. 759). 
It is further stated that if the Federal Communications Commission acts 
within the area prescribed by this Act (47 USC 151, et seq.) and its 


determination is supported by substantial evidence there is no ground 


for judicial interference. 


Accordingly, it would appear that the shifting of the burden of 
proof and the proceeding with the evidence is upon the Commission. 
The testimony adduced has so confused the trial examiner and the 
Commission that they can agree upon only one thing; that is, the result. 
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The basis for reaching this result is not established by either and is 
not the rational result of the findings of fact. There has been'a pre- 
sentation to the Commission of a series of acts, one of which by itself 
is inconclusive of any decision, but which if reiterated and repeated 
over and over again as was done by trial counsel by his inflammatory, 
repetitious conclusions based upon no testimony, achieved a result. It 
must be borne in mind, the burden to establish these nebulous and un- 


specified charges is upon the Commission, which it has failed to do by 


substantial evidence. 


m 


The Commission Did Not Afford the Appellant 

a Fair Hearing, and Committed Prejudicial 
Error in Receiving Testimony of a Federal 
Communications Employee Who Was Prejudiced » 
Against the Appellant, and in Receiving into 
Evidence Documentary Evidence Which Was | 
Illegally Acquired in Violation of Appellant's 
Constitutional Privileges. 


The Honorable Arthur A. Gladstone was acting as Chief of the 
Domestic Radio Facilities Division, Common Carrier Bureau of the 
Federal Communications Commission, which is responsible for proces- 
sing applications and issuing licenses for domestic radio operations of 
common carriers when he had contact with Charles P. B. Pinson. In 
processing applications, contact was had on several occasions with Mr. 
Gladstone by the appellant, and after several times, Mr. Gladstone 
made his appearance in the Tampa area upon receipt of complaints 
about Pinson, and conducted an investigation with B. E. Harrison on 
March 30, 1959 (Tr. 1332). Shortly after the termination of this investi- 
gation Mr. Pinson communicated with the Commission and raised cer- 
tain matters about the personal conduct of Mr. Gladstone. BY letter 
dated July 7, 1960, the Commission rejected the “unsupported allega- 
tions, insinuations and charges" with respect to Mr. Gladstone (JA). 


At the time of the hearing of this cause in Tampa, Florida, in 
February and March of 1961, and when counsel for the appellant invoked 
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the rule segregating witnesses (Tr.82), Mr. Gladstone was permitted 
by the presiding examiner to be designated as counsel of record (Tr. 
86, 87) and permitted him to sit in during all sessions of hearings, and 
thereafter to testify. 


The testimony of Mr. Gladstone was thereafter elicited and ob- 
tained; he was the vehicle for numerous admissions, documents and 
testimony which were deemed of vast importance by the presiding 
examiner in his Initial Decision, which thereafter was adopted by the 


Commission. 


During the investigation mentioned above and prior to hearing, 
Mr. Gladstone and Mr. Harrison contacted Fields, Pinson and other 
employees for two days and then they finally decided that they would 
formally apprise these parties of the purpose of their investigations 
(Tr. 1340) and thereafter both of the parties were interrogated further 
as were the employees of the appellant. 


On March 30, 1958, Gladstone appeared in the appellant's office, 
proceeded to procure documents from employees of appellant (Tr. 1727- 


1755), caused one employee to become upset and highly nervous (Tr. 


1967), approached another employee of the appellant, Heidt, who was 
subsequently subpoenaed by the Federal Communications Commission, 
and stated to this employee that he "would just as soon" Heidt did not 
contact Pinson about their conversations (Tr. 2238), and caused one 
employee to attend hearings without a subpoena upon threats of official 


action. 


The prejudice which Mr. Gladstone must have experienced due to 
the allegations of misconduct by him, the subsequent vindication of his 
acts, would have: substantial bearing upon the credibility of the testi- 
mony of Mr. Gladstone at the hearing. It is true he claimed no resent- 
ment against Pinson (Tr. 1500-1501). This is hardly believable from 
any human being. 
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Notwithstanding, Mr. Gladstone did admit he procured oe 
mentary evidence from an employee of Pinson without first having the 
authority of Mr. Pinson, and made a survey of the office. The right of 
inspection is granted Commission Staff by 47 USC 303(n) to ascertain 
conformity. However, the constitutional prohibition against unreason- 
able search and seizure is just as applicable in this situation las ina 
criminal prosecution without the consent of the party or some author - 


ized personnel, a search warrant, or a subpoena duces tecum. 


Accordingly, it is concluded that Mr. Gladstone at the time of the 
investigation evidenced no regard for the constitutional privilege and 
if he would go this far to achieve his ends, there is some reason to be- 
lieve that he might give testimony which would be under suspicion. To 
put full and complete reliance upon his testimony, though corroborated 
by a fellow employee working for him and directly responsible to him, 
puts doubts on the weight and sufficiency of the evidence adduced by 
him. The material obtained by Mr. Gladstone in these proceedings was 
subject to a Motion to Quash and this constitutional abridgement is 
hereby invoked. | 

In Cella v. US., C.A. 7 1953, 208 F (2d) 783, the court said: 

In administrative hearings, the hearing examiner 
has wide latitude as to all phases of the conduct of 
the hearing including the manner in which the hear- 
ing will proceed.” | 


| 
It is an amazing abuse of discretion for a presiding examiner to 


accept documents procured under these illegal means. The trial exam- 
iner should have recognized this infringement sua sponte and rejected 
the documents instead of accepting them into evidence (Tr. 1759). 


| 
It was stated in NLRB v. National Paper Co., C.A. 1954, 216 F 
(2d) 859: 


| 
"Partiality by trier of facts, particularly where un- 
relieved against though challenged, vitiates all sub- 
sequent proceedings and no judgment based on them 
may stand." 
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“Fair trial by an unbiased and nonpartisan trier of the 

facts is of the essence of the adjudicatory process as well 

when the judging is done in an administrative proceeding 

by an Administrative functionary as when it is done ina 

court of law.” 

It appears then that the admitted secretive investigation of Pin- 
son and Fields for two days, the acceptance of the illegally obtained 
evidence, the continued presence of Mr. Gladstone as attorney, witness, 
and investigator in the court room after the appellant's counsel invoked 
the rule of segregation of witnesses; the admitted illegal procurement 
of documentary evidence by Mr. Gladstone; the admission into evi- 
dence as an exhibit of the Federal Communications Commission of the 
adjudication of Mr. Gladstone's fitness by the Commission, a self- 
serving document, if one there be (Appendix ) are glaring instances 
of bias and of sufficient gravity to vitiate the result of the entire pro- 
ceeding. Such errors are prejudicial. 


It is stated in Brown Telecasters, Inc. v. FCC, C.A. 1961; 289 


F.(2d) 868: 


"The court will take 'due account. . .of the rule of prejudi- 

cial error’ in reviewing acts of the FCC in waiving rule that 

television studio must be located in the principal city to be 

served.” 

The ruling of the trial examiner in the above mentioned instances 
deprived the appellant of one of the main elements of due process of 
law as provided in 5 USC 1006 which was interpreted in the case of 
Ideal Farms, Inc. v. Benson, DCNJ 1960; 181 F.Supp. 62, where it was 
said: 

"Administrative due process requires: (1) opportunity to 

be heard, (2) due notice of hearing, (3) fair conduct of hear- 

ing, (4) support in record for decision, (5) submission of 

proposed findings and tentative report, and, (6) opportunity 

to file and be heard on exceptions." 

The failure of the Commission and the presiding examiner to 


question the weight, sufficiency and credibility of the testimony of a 
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Commission employee who was obviously prejudiced against the appel- 
lant, and to give substantial effect to his testimony to the extent that it 
would constitute a preponderance of the evidence against the appellant, 


constitutes a lack of due process, and prejudicial error. 


The testimony of this employee went to the material allegations 
concluded to exist by the presiding examiner and the Commission. 


CONCLUSION 


Since the appellant did not get a fair hearing, and since the Com- 
mission decision is palpably invalid and erroneous, its action in finding 
that the control of station KIK 578 was in effect transferred from Fields 
to Pinson, Inc., should be set aside. 


The failure of the presiding examiner and the Commission to 
recognize the burden of proof was on the Commission upon an enlarged 
application after the qualifications of the appellant had been satisfied, 
and the failure of the presiding examiner to properly recognize the acts 


and doings of the Commission employee were in some instances per- 
formed in violation of the appellant's constitutional privileges and with- 
out authority of law and that his conduct toward the appellant was influ- 
enced by accusatory statements made by the appellant against such em- 
ployee, failed to afford the appellant a fair hearing within the! ‘purview 
and provisions of the Administrative Procedure Act (5 USC 1006, et 


seq.). ' 


Respectfully submitted, | 


JOHN A. HANLEY 


Bacon and Hanley 
524 Florida National Bank Bldg. 
St. Petersburg, Florida 


Attorneys for Appellant | 
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APPENDIX 


STATUTES AND RULES INVOLVED 


5 U.S.C. 1006 (c): 
Section 1006 


(c) Except as statutes otherwise provide, the proponent 
of a rule or order shall have the burden of proof. Any oral 
or documentary evidence may be received, but every agency 
shall as a matter of policy provide for the exclusion of | 
irrelevant, immaterial, or unduly repetitious evidence and 
no sanction shall be imposed or rule or order be issued except 
upon consideration of the whole record or such portions 
thereof as may be cited by any party and as supported by and 
in accordance with the reliable, probative, and substantial 
evidence. Every party shall have the right to present his 
case or defense by oral or documentary evidence, to submit 
rebuttal evidence, and to conduct such cross-examination as 
may be required for a full and true disclosure of the facts. 

In rule making or determining claims for money or benefits 
or applications for initial licenses any agency may, where 
the interest of any party will not be prejudiced thereby, adopt 
procedures for the submission of all or part of the evidence 
in written form. | 


Communications Act of 1934, as amended, 47 U.S.C. Sections 308, 


308 (b), 309 (a) (b) (e), $10(b), $12 (a) (1), 402 (b) (1) (2) (6) (c): 
| 


Section 308 


$08. Application — Conditions and restrictions in license 
for foreign communication. — (a) The Commission may 
grant construction permits and station licenses, or modifica- 
tions or renewals thereof, only upon written application 
therefor received by it:... " 


(b) All applications for station licenses, or modifica- 
tions or renewals thereof, shall set forth such facts as the 
Commission by regulation may prescribe as to the citizen- 
ship, character, and financial, technical, and other qualifica- 
tions of the applicant to operate the station; the ownership 
and location of the proposed station and of the stations, if any, 

| 
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with which it is proposed to communicate; the frequencies 
and the power desired to be used; the hours of the day or 
other periods of time during which it is proposed to operate 
the station; the purposes for which the station is to be used; 
and such other information as it may require. The Com- 
mission, at any time after the filing of such original applica- 
tion and during the term of any such license, may require 
from an applicant or licensee further written statements of 
fact to enable it to determine whether such original applica- 
tion should be granted or denied or such license revoked. 
Such application and/or such statement of fact shall be 
signed by the applicant and/or licensee under oath or affirma- 
tion. 


Section 309 


309. Action upon applications — Form of and condi- 
tions attached to licenses. — (a) If upon examination of 
any application provided for in section 308 (§308 of this title) 
the Commission shall find that public interest, convenience 
and necessity would be served by the granting thereof, it 


shall grant such application. 


(b) Except as provided in subsection (c) of this sec- 
tion, no such application — 


(1) for an instrument of authorization in the case 
of a station in the broadcasting or common carrier services, 
or 


(2) for an instrument of authorization in the case 
of a station in any of the following categories: 


| (A) fixed point-to-point microwave stations 
(exclusive of control and relay stations used as integral 
parts of mobile radio systems), 


(B) industrial radio positioning stations for 
which frequencies are assigned on an exclusive basis, 


(C) aeronautical en route stations, 

(D) aeronautical advisory stations, 
(E) airdrome control stations, 

(F) aeronautical fixed stations, and 


- (G) such other stations or classes of stations 
not in the broadcasting or common carrier services, as the 
Commission shall by rule prescribe, 
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shall be granted by the Commission earlier than thirty days 

following issuance of public notice by the Commission of the 
acceptance for filing of such application or of any substantial 
amendment thereof. | 


xk KOK | 


(e) If, in the case of any application to which subsec- 
tion (a) of this section applies, a substantial and material 
question of fact is presented or the Commission for any, 
reason is unable to make the finding specified in such sub- 
section, it shall formally designate the application for | 
hearing on the ground or reasons then obtaining and shall 
forthwith notify the applicant and all other known parties 
in interest of such action and the grounds and reasons | 
therefor, specifying with particularity the matters and 
things in issue but not including issues or requirements 
phrased generally. When the Commission has so | 
designated an application for hearing the parties in interest, 
if any, who are not notified by the Commission of such | 
action may acquire the status of a party to the proceeding 
thereon by filing a petition for intervention showing the 
basis for their interest at any time not less than ten days 
prior to the date of hearing. Any hearing subsequently held 
upon such application shall be a full hearing in which the 
applicant and all other parties in interest shall be permitted 
to participate. The burden of proceeding with the introduc- 
tion of evidence and the burden of proof shall be upon the 
applicant, except that with respect to any issue presented 
by a petition to deny or a petition to enlarge the issues, 
such burdens shall be as determined by the Commissioh. 


Section _310 


(b) No construction permit or station license, or any 
rights thereunder, shall be transferred, assigned, or dis- 
posed of in any manner, voluntarily or involuntarily, directly 
or indirectly, or by transfer of control of any corporation 
holding such permit or license, to any person except upon 
application to the Commission and upon finding by the Com- 
mission that the public interest, convenience, and necessity 
will be served thereby. Any such application shall be | 
disposed of as if the proposed transferee or assignee were 
making application under section 308 ($308 of this title ) for 
the permit or license in question; but in acting thereon the 
Commission may not consider whether the public interest, 
convenience, and necessity might be served by the transfer, 
assignment, or disposal of the permit or license to a person 
other than the proposed transferee or assignee. | 
| 
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Section 312 


312. Administrative sanctions. — (a) Any station license 
or construction permit may be revoked — 


(1) for false statement knowingly made either in 
the application or in any statement of fact which may be 
required pursuant to section 308 ($308 of this title); 


Section 402 


(b) Appeals may be taken from decisions and orders 
of the Commission to the United States Court of Appeals for 
the District of Columbia in any of the following cases: 


(1) By any applicant for a construction permit or 
station license, whose application is denied by the Com- 
mission. 

(2) By any applicant for the renewal or modifica- 
tion of any such instrument of authorization whose applica- 
tion is denied by the Commission. 


x** * * 


(6) By any person who is aggrieved or whose 
interests are adversely affected by any order of the Com- 
mission granting or denying any application described in 
paragraphs (1), (2), (3), and (4) hereof. 


“-_* * * 


(c) Such appeal shall be taken by filing a notice of 
appeal with the court within thirty days from the date upon 
which public notice is given of the decision or order com- 
plained of. Such notice of appeal shall contain a concise 
statement of the nature of the proceedings as to which the 
appeal is taken; a concise statement of the reasons on 
which the appellant intends to rely, separately stated and 
numbered; and proof of service of a true copy of said 
notice and statement upon the Commission. Upon filing of 
such notice, the court shall have jurisdiction of the proceed- 
ings and of the questions determined therein and shall have 
power, by order, directed to the Commission or any other 
party to the appeal, to grant such temporary relief as it 
may deem just and proper. Orders granting temporary 
relief may be either affirmative or negative in their scope 
and application so as to permit either the maintenance of 
the status quo in the matter in which the appeal is taken or 
the restoration of a position or status terminated or adversely 
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affected by the order appealed from and shall, unless other- 
wise ordered by the court, be effective pending hearing and 
determination of said appeal and compliance by the Com- 
mission with the final judgment of the court rendered in | 
said appeal. | 
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STATENENT OF QUESTIONS PRESENTED 


Counsel for appellant and appellee were unable to 


reach an agreement by prehearing stipulation as to the issues 
presented in this case. Counsel for appellee believe that the 
following questions are presented: 

l. Whether substantial evidence supports the Commis- 
sion’s determination that appellant was disqualified to receive 
a grant of its applications, because its sole owner assumed 
control of a station not licensed to hin, in violation of 
Section 310(b) of the Communications Act, and was a party to 
false statements made to conceal the violation from the 
Commission. 

2. Whether the Commission committed procedural error 


or deprived appellant of a fair hearing. 
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ee 


COUNTERSTATEMENT OF THE CASE 


This is an appeal filed under Section 402(b) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402(b) , 
from (1) a Decision of the Commission released July 30, 1962 
(R. 916-925), to the extent that it denied the applications 
of Charles P. B. Pinson, Inc., wholly-owned by Charles P. B. 
Pinson, for (a) renewal of license for two-way common carrier 
radio station KIG289 at St. Petersburg, Florida, Qo) renewal 
of license for one-way common carrier radio station KIG843 


at St. Petersburg, Florida, (c) renewal of license for two- 


way common carrier radio station KIB386 at Tampa, Florida, 
(ad) authority to change the transmitter locations and anten- 
nas of stations KIG289 and KIG843, (e) modification!of con- 


—_—_— 


struction permit for two-way common carrier radio station 


KIN652 at Jacksonville, Florida, to extend completion date, 


on 


and (f) a construction permit for a new one-way common carrier 
radio station at Clearwater, Florida; and, from (2) a Memoran- 
dum Opinion and Order released October 25, 1962 (R. 956-958), 
insofar as it denied a petition for reconsideration of the 
Commission's July 30, 1962 decision filed by Charles P. B. 


Pinson, Inc., and ordered a termination of the licenses of 
i/ 
Charles P. B. Pinson, Inc. effective November 30, 1962. The 


relevant background is as follows: 
Since 1953 Charles P. B. Pinson, Inc., which is wholly- 


owned by Charles P. B. Pinson (Pinson), has held various 


2/ 


licenses for one-way and two-way common carrier radio stations 
in the Domestic Public Land Mobile Radio Service at a number 
of communities in Florida (R. 684). In 1955 Pinson, who was 
then the permittee of two-way station KIG289 in St. Petersburg, 


and the operator of a telephone answering service there, filed 


1/ The Notice of Appeal, filed on November 23, 1962, specified 
Charles P. B. Pinson as an appellant in both his corporate 

and individual capacities, and also purported to appeal from 
the Commission actions of July 30, 1962, and October 25, 1962, 
insofar as they denied the application of James C. Fields for 
renewal of license for common carrier radio station KIKS578 at 
Tampa, Florida, and granted the mutually exclusive application 
of Alan H. Rosenson, d/b/as All-Florida Communications Company, 
On January 25, 1963, the Court granted the Commission's motion 
for partial dismissal and ordered the appeal “dismissed as to 
Charles P. B. Pinson, and to the extent that it seeks review 
of those portions of the Commission's Decision released 

July 30, 1962, and the Memorandum Opinion and Order released 
October 25, 1962, which denied the application of James C. 
Fields, for license renewal, and granted the application of 
intervenor.” 

2/ A “two-way station” is a facility where both the base 
station and mobile units transmit and receive messages; a 
“one-way station” is a facility where the base station (cont'd) 


applications for two new one-way stations in St. Petersburg 


and Tampa, to operate on the frequencies 35.58 and 43.58 mega— 


cycles (mc), respectively (R. 918; Tr. 1309). After being in- 
formally advised by the Commission that both applications could 
not be granted without an evidentiary showing that the two pro- 
posed stations could not be operated on the same channel, since 
the two frequencies sought were at that time the only ones 
available for this service, Pinson dismissed the Tampa appli- 
cation (R. 918, 684; Tr. 1309, 1311-1312). The Commission 
granted Pinsons St. Petersburg application without hearing 

and issued him a construction permit on October 1955 for 
Station KIG843 (R. 918, 684; Tr. 1312). 

On January 28, 1957, James C. Fields (Fields), Pinson's 
70-year-old father-in-law, filed an application for a new 
one-way station on 43.58 mc at Tampa CR, 918, 686). The Com- 
mission granted the application of Fields, which did not disclose 
his family relationship with Pinson (R. 687), and issued 
Fields a construction permit in July 1957 (R. 918, 686-687) . 

In the meantime Pinson had been negotiating to purchase a 
two-way station at Tampa and, on July 17, 1957, sought Commis- 


sion consent to assignment of the license for Statijon KIB386 


2/ (cont'd) transmits code or voice messages for receipt by 
the affiliated mobile units. The latter service is commonly 
referred to as “one-way paging” or “pocket paging" 


== 


at Tampa from Joseph H. Wofford, the licensee, to Pinson (R. 
918, 685). The Commission granted consent in October 1957. 
Pinson took over operation of the Tampa two-way station and 
opened a Tampa answering service in February 1958 (R. 918, 685). 
Fields* station was licensed on March 4, 1958, with the 
call letters KIK578, and began operation on or about that 
date (R. 918, 688). Complaints of interference to television 
receivers brought to the Commission's attention that KIK578 
(Fields* one-way station) and KIB386 (Pinson's two-way station) 
had control points at the same location and that there was 
some apparent inter-relationship (R. 918, 689; Tr. 1314, 1318- 
1319). On March 10, 1958, the Commission reconsidered and 
rescinded its action licensing Fields" station (R. 918, 689). 
On March 12, 1958, in a telephone conversation with Commission 
personnel, Pinson disclosed his family relationship with Fields 
and was advised of the necessity of establishing that their 
business dealings were bona fide (R. 918, 689; Tr. 1318-1320). 
On March 18, 1958, Pinson came to Washington, stated 


that Fields was ill, and filed an application to change the 


3/ 
frequency of Fields" station (R. 918, 690; Tr. 1322). Pinson 


3/ Following the interruption of Fields’ service in March 1958, 
because of the Commission's temporary recision of license, 
Fields was “sick of the whole thing” and “sorry [he] went into 
it", but since “[he] had a contract with Mr. Pinson to operate 
the thing [he] was perfectly content to let him go ahead and 
Operate it” (R. 693; Tr. 1031, 1032, 1035-1036). 
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members 


with respect to the Pinson-Fields business relationship: (a) 


also submitted various documents to Commission staff 


affidavits of Fields and himself dated March 17, 1958; (b) 
evidence of a Gondacionall isatte of a transmitter by Pinson to 
Fields on March 3, 1958; and (c) employment contracts between 
Fields and Pinson dated November 5, 1957, and March 13, 1958 
(R. 918, 690-691). In reliance upon these Sep csentacions: 
the Commission that same day reinstated Fields’ license and 


granted the application for a change of frequency (R, 918, 691; 


Tr. 1326). 


Subsequently, in March and April of 1959, the Commission 


conducted an informal investigation to ascertain whether Fields‘ 


station was in reality being conducted by and in the name of 
Pinson (R. 918-919, 692; Tr. a Thereafter, Pinson 

sought modification and renewal of his St. Petersburg and Tampa 
licenses, extension of his outstanding construction permit 

for another two-way station at Jacksonville, and authorization 
for a new one-way station at Clearwater, Florida. Fields ap- 
plied for renewal of his Tampa authorization and Alan H. Rosen- 
son, d/b/as All-Florida Communications Company (Rosenson) filed 


a competing application, 


By Order released June 6, 1960 (R. 83-85), the Commis-— 


sion designated Pinson's applications for hearing on nine 


| 
4/ The investigation was prompted by certain allegations of 


a competing applicant in connection with a further applica- 


tion by Pinson for a one-way signaling facility at Lakeland, 
Florida (R. 691; Tr. 1331). 
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issues centering primarily on character qualifications, includ- 
ing issues, among others, as to whether he made untrue state- 
ments with the intent to mislead the Commission; the nature of 
his legal, financial and other relations with Fields; and, 
whether he had violated Section 310(b) of the Communications 
Act, 47 U.S.C. 310(b), by assuming control over Fields‘ one- 
way station at Tampa. Fields‘ renewal application for station 
KIK578 was concurrently designated for hearing on similar 
issues relating to character qualification, and comparative 
issues with respect to Fields’ renewal application and the 
mutually exclusive ‘application of Rosenson. Hearings were 
held between February 20, 1961 and June 30, 1961, when the 


record was closed. Proposed findings of fact and conclusions 


of law were filed by all parties, Pinson and Fields filing 


jointly (R. 384-437) on July 19, 1961. Reply findings were 
filed on August 3, 1961 by the Common Carrier Bureau CR. 
622-631) . 

On November 15, 1961, the Hearing Examiner released 
his Initial Decision (R. 679-711}, proposing to deny the 
Pinson and Fields applications and to grant the Rosenson 
application. 

The Examiner found that Fields had at all stages sur- 
rendered control of his station to Pinson apart from his af- 
firmative action in discontinuing the station's operation in 
March 1958; in compliance with the Commission's action rescin- 


ding the original permit (R. 706-707). Pinson helped prepare 
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the application in his office (R. 686, 706; Tr. 568-569, 663, 
956, 957, 978-981), paid for the engineering work (R. 686, 
706; Tr. 1803-1811, R. 239), and solicited business on his 


own letterhead before the application was filed (R. 695-696, 
5 i 


3/ 
R. 226; Tr. 642, 833-835). Pinson also leased space and 
| 


purchased, installed and maintained equipment (R. 688, 706; 
Tr. 709, 715, 710, 711-714, 733, 1000, R. 255, 265). Pinson's 


financial investment in the station substantially exceeded 
| 
that of Fields, and all expenses of operation were paid by 


Pinson (R. 688-689, 694, 706-707; Tr. 436-438, 606, 711-714, 
| 
721-725, 756-757, 770-771, 815, 816, 857, 1001-1002). The 


telephone listing of the service and all advertising were in 


the name of Pinson, Inc. (R. 689, 706; Tr. 833-835, 858-864, 
866, 5 Pinson did all the billing under hig own 

name until April 1, 1959 (R. 692, 706; Tr. 829, R. 228), co!- 
lected all bilis and delinquent accounts (R. 689, 706; Tr. 831), 
and commingled the money collected with the funds of Pinson, 


Inc. until February of 1961 (R. 693, 706; Tr. 828). Pinson 


retained ownership of the receivers for over a year, during 


which time rental charges paid by subscribers went directly 
a 

5/ Where record references appear in parentheses, references 
preceding the semicolon are to the examiner's findings and 
succeeding references are to the supporting evidence. 

6/ The examiner found that Fields had a net cash investment 
of $444.59, at most, in the station (R. 707, 694). 

T/ The only solicitations of subscribers to the service 


made by Fields was to one or two of his friends (R.| 706; 
Tr. 1020-1021). 


Sk 


to him (R. 688-689, 706; Tr. 756, 730. 821, 1021-1022). 
Fields never maintained a separate place of business and the 
receivers of subscribers were serviced at Pinson's place of 
business (RB. 689, 692, 706; Tr. ,662, 1Q22). 

After April 1959, as 4 result of suggestions from Com- 
mission investigators, Pinson transferred the receivers to 
Fields for $40 each (approximately the original cost), ren- 
dered bills in Fields’ name, set up separate books for Fields’ 
accounts, and had Fields’ name posted on the windows and doors 
of the Tampa office for the first time (R. 692-693, 707; Ir. 
908-910, 1022, 1043, 1819-1620). However, Fields rarely came 
to Tampa, testifying that it was an inconvenience and he tougit 
it “silly” personally to check on the operation of the station 
(R. 693, 707; Tr- 1043). He at no time- maintained station 
records, which were kept by Pinson (R. 689, 706; Tr. 676, 687- 
688, 876, 688, 830-831, 1027-1030, 1044-1049, 1052-1054). 
Revenues continued to be commingled with Pinson’s until Feb-" 


ruary 1961, when a separate account was set up for Fields’ 


funds (R. 693, 706; Tr. 828, 1055). However, only. Pinsén 


could make withdrawals from this account and $500 of his own 
money was also deposited in the account (R. 693, 706; Tr. 
1055, 828). 

r Upon the foregoing facts and the record as a whole, 
the examiner concluded that FieIds had violated Sectjon 
310(b) of the Communications Act by surrendering control of 


the station to Pinson without Commission authority, and that 
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this conduct disqualified him from being a licensee of the 
Commission (R. 707). The examiner further concluded that 
Pinson was also disqualified because he was “part and parcel 
to the unauthorized delegation of control", and because of 
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the presence of certain aggravating circumstances CR.' 710-711). 


Pinson and Fields filed joint exceptions (CR. 724-752) 
to the Initial Decision on January 3, 1962, and the Gommon 
Carrier Bureau, although concurring in the ultimate result 
reached by the examiner, urged additional adverse conclusions 
as to Pinson and Fields by way of exceptions filed on Jan- 


| 
uary 4, 1962 (R. 753-766). Oral argument before the| Commis— 


sion en bane was scheduled but not held since both Pinson and 
Fields failed to appear by counsel at either the argument 
scheduled for May 7, 1962 (Tr. 2026-2029), or at the) sub- 
sequent argument of June 8, 1962 (Tr. 2030-2031), scheduled 
by the Commission on its own motion (R. 885-886) to [pernit 


Pinson to secure counsel. 


On July 30, 1962, the Commission released its Decision 


(R. 916-925) denying the applications of Pinson and Fields 


and granting the Rosenson application. The Commission adopted 
| 
the Examiner's findings of fact as substantially correct and 


| 
87 The examiner found that Pinson engaged in unauthorized 
construction and knowingly gave false testimony at the hear- 
ing with intent to mislead the examiner and the Commission 


(R. 710). 
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affirmed the Examiner's ultimate conclusion that Pinson and 
Fields should be disqualified. However, agreeing with the 
Common Carrier Bureau's contention that the examiner had 
"miscast the Fields and Pinson roles in the impoper transfer 
of control," the Commission rejected the examiner's apparent 
view that Pinson’s assumption of control of station KIK578 
was the result of Fields® unwillingness to assume responsi- 
bility for the station. It concluded,instead, that “Fields 
was no more than a straw-man~ for the real party-in-interest, 
Pinson" from the outset (R. 919). The Commission further 
concluded (R. 918, 919-920): 


(a) the statement contained in Fields* original 
application that he would have absolute control 
over the physical operation and service of the 
station: (b) the claim in his letter to the Com- 
mission of May 27, 1957, that he intended to 
manage the station and actively participate in 
its operation; (c) the contract of March 13, 
1958, providing for Fields" ownership of trans- 
mitter and receivers and Fields’ payment of all 
necessary costs; and (d) the Fields and Pinson 
affidavits of March 17, 1958, stating inter 
alia that there was no agreement between Pinson 
and Fields as to the ownership or operation of 
the station prior to November 1957, are all 
false, and were designedly so in order to mis- 
lead the Commission into believing that Fields 
was the real party-in-interest. 


Ba Sing its disqualification of Pinson solely on the 


foregoing conclusions, the Commission expressly declined to 
rely on the aggravating circumstances considered by the ex- 
aminer (R. 920). It also considered the record showing as 

to the reputations of Fields and Pinson in their communities 


for honesty and good character, but concluded that this general 


-ill- 
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character evidence was not controlling “in view of the specific 


demonstration in this proceeding of a willingness to deceive 

a governmental regulatory body to achieve private ends” (R. 920). 
On August 28, 1962, Pinson and Fields filed a Petition 

for Rehearing, Reconsideration and Stay CR. 931-942) . By 


Order released on August 29, 1962 (R. 943-944), the Commission 


stayed the effectiveness of its decision as requested by Pinson 
and Fields. On October 25, 1962, the Commission released a 
Memorandum Opinion and Order (R. 956-958), in which it denied 


| 
| 
the petition for rehearing and reconsideration and ordered 
| 
that the operation of the Pinson and Fields stations| be termi- 
nated at 3:00 a.m., EST, on November 30, 1962. 


Pinson appealed from the foregoing action of the Commis- 


sion on November 23, 1962 (see fn. 1 . supra). A motion for 
| 


stay and for immediate hearing filed with the Court by Pinson 
on November 27, 1962, was withdrawn on November 30, 1962, after 
the Commission, on November 28, 1962, stayed its Memorandum 
Opinion and Order released October 25, 1962, as it applied to 


| 
Charles P. B. Pinson, Inc., during the pendency of this appeal. 
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SUMMARY OF ARGUMENT 

The Commission properly determined that Pinson was dis- 
qualified to receive a grant of his applications because he 
assumed control of Fields" station in violation of Section 
310(b) of the Communications Act, and was a party to false 
statements made to conceal the violation from the Commission. 
The record furnishes ample support for the Commission's find- 
ing that Fields was used as a "front" and that Pinson was the 
real party in interest both when the application was filed and 
at all subsequent stages in the station's operation. The 
Commission’s conclusion that the misrepresentations about 
Fields" role were designedly false, follows logically from 
the foregoing finding and is a reasonable inference from the 
circumstances of record. 

Appellant’s procedural contentions are unfounded. The 
burden of proof is by statute on the applicant in proceedings 
of this nature, and not on the Commission. The record refutes 
appellant's unsubstantiated charges of improper conduct by 
Commission investigators. Appellant has shown no valid basis 


either for claiming prejudice, or for belatedly challenging 


the admissibility of the evidence obtained during the pre- 


hearing investigation. 
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ARGUMENT. 

In Point I of his brief, Pinson challenges the evidentiary 
support for the Commission's conclusion that “Appellant, James 
C. Fields, was not entitled to a renewal of his license” (Br. 12, 
15), and urges reversal of the Commission's decision that "Fields 
violated Section 310(b)" of the Communications Act (Br. 22). 
However, on January 25, 1963, the Court dismissed this appeal 
"to the extent that it seeks review of those portions of the 
Commission's Decision released July 30, 1962, and the Memoran- 
dum Opinion and Order released October 25, 1962, which denied 
the application of James C. Fields, for license renewal.” Ac- 
cordingly, there is no question before the Court concerning the 
propriety of the Commission's order with respect to Fields. 
On the assumption that appellant may have meant to challenge 
the denial of Pinson's applications, we shall show below that 
the Commission's findings as to Pinson have ample mecora sup- 
port and that Pinson's disqualification was rope 

I. THE COMMISSION'S DETERMINATION THAT PINSON 
LACKED THE NECESSARY CHARACTER QUALIFICATIONS 


TO RECEIVE A GRANT OF HIS APPLICATIONS, IS 
REASONABLE AND SUPPORTED BY THE RECORD AS A 


REASONABLE AND RE 
WHOLE. 


The Commission's conclusion that Pinson, rather than 


Fields, was the real party in interest in station KIK578, has 


ample warrant in the findings and supporting evidence set forth 
in the Counterstatement. That Pinson was interested from the 


outset in adding a one-way station at Tampa to his network of 


ae 

Florida common carrier operations, is shown by his own applica- 
tion in 1955. While this application was dismissed to avoid 

a hearing, it was followed by another application for the same 
facility, which was nominally filed by Pinson's 70 year old 
father-in-law and did not disclose the family relationship. 
Pinson's initial active interest in complementing his Tampa 


telephone answering operation with “Pocket Phone” service 


is shown by the facts that he helped prepare Fields" appli- 


cation in his own office, paid for the engineering work, and 
solicited business for the one-way Tampa “Pocket Phone” ser- 
vice on the letterhead of Pinson, Inc. even before the appli- 
cation was filed. These solicitations stated that Pinson,Inc. 
"will be able to provide you with Pocket Service about the 
15th of January, so that your Tampa Office operation will be 
then identical with your St. Petersburg one” (R. 695-696; 
Tr. 833-835). Before the station went into operation, Pinson 
ordered the equipment, leased space, arranged for roof rental, 
and contracted for maintenance of equipment. 

Although Fields was "sick of the whole thing” and “sorry 
I went into it” after the family relationship was revealed 
to the Commission and the original permit rescinded in March 
1958, Pinson continued his pervasive role. It was Pinson who 
came to Washington to seek a change of frequency and to defend 
the Pinson-Fields relationship. The telephone listing, all 


advertising, and all billing for the service were in the 


= 15 = 


name of Pinson, Inc. Pinson kept all records and maintained 


all equipment. Accounts and receiver charges were collected 
by Pinson, who commingled the money with funds of Pinson, 

Inc. The changes made in April 1959, after the Commission's 
investigation and at its suggestion, were only nominal. For, 
although Pinson added Fields’ name to the office door for 

the first time, Fields rarely came to Tampa because he felt 

it "silly" to check on the station's operation. Moreover, 
station revenues continued to be commingled with funds of 
Pinson, Inc. until February 1961 and, even then, only Pinson 
could make withdrawals from the account established. 

The foregoing facts, which are substantiated with record 
support in the Counterstatement, clearly justify the Commis- 
sion's conclusion that "Fields was no more than a straw-man 
for the real party-in-interest, Pinson", who used his elderly 
father-in-law as a front without intending that he’ ever have 
control of the station (R. 919). Appellant's argument to the 
contrary (Br. 15-22) lacks merit. 

Although purporting to challenge the substantiality of 
the evidence supporting some of the Commission's findings, 
much of appellant's argument consists of assertions that cer- 
tain of the incidents upon which the Commission relied would per- 
mit of different inferences. Thus, it concedes that Pinson 
helped prepare the application in his office, but urges that 


this was natural since Fields was his father-in-law and had 
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no office (Br. 16). Similarly, it does not contest the ex- 
aminer's findings that the telephone listing and billings 

were in Pinson's name or that Pinson collected accounts, com- 
mingled revenues with funds of Pinson, Inc., paid opera- 
tional expenses, kept all station records, and repaired equip- 
ment at the offices of Pinson, Inc. It merely asserts (Br. 
19) that these were "clerical and menial tasks", which Fields 
could not be expected to perform. 

With respect to the examiner's finding that "All equip- 
ment for the station was purchased by and billed to Pinson, 
Inc. with actual ownership of the receivers remaining in Pin- 
son, Inc. for a period in excees of one year", appellant states 
(Br. 17) that Fields subsequently, on March 3, 1958, partially 
reimbursed Pinson by check for the transmitter. Insofar as the 
record shows, this was the only payment by Fields to Pinson 
(R. TOT). Appellant concedes (Br. 17), that Pinson, Inc. 
owned the receivers for over a year, but attempts to dismiss 
this fact as inconsequential. It does not dispute the finding 
that Pinson received all receiver rental revenues during the 


period of his ownership, but asserts, without citation of 


record support (Br. 17-18), that this was in the nature oH ne 


/ 


salary or commission rather than to recoup his investment. 
While claiming (Br. 22) that the examiner's findings as 


to the comparative investments of Fields and Pinson in the 


5/7 Although appellant states (Br. 18) that Fields paid 


income taxes on revenues from the station, the record shows 
that he paid such taxes for the first time in 1960, for 
the tax year 1959 (Tr. 973, 1051-1052). 


eno | 


| 
station are contrary to the evidence, appellant cites no 


conflicting evidence except with respect to engineering costs 
at the time of the original application. Although Fields 


testified that he paid for the engineering service, |he could 


| 
not recall "how much and when and how” (R. 686; Tr. 992). 
| 


The record shows that Pinson,Inc. issued its check humber 


7361 to the engineering firm and the engineer testified that 
he had no record of receipt of payment from Fields (R. 686; 
R. 239, Tr. 1803-1811, 810). On the basis of the record as 
a whole, the examiner properly concluded that "Pinson, Inc. 
did pay for the engineering services rendered in connection 


with the application of James C. Fields” (R. 707). 


———— ee i 
10/ The examiner's findings were as follows (R. 707): 


"On the basis of the evidence herein, it is 
concluded that Pinson, Inc. did pay for the 
engineering services rendered in connection 
with the application of James C. Fields. 
Receivers were purchased and paid for by Pin- 
son, Inc. Insofar as is shown by the record, 
there have been only two cash transactions 
between these parties. One is the check dated 
March 3, 1958 from Mr. Fields to Pinson, Inc. 
in the amount of $741.77 to cover a down play- 
ment on the transmitter and cost of station 
installation. The other transaction is the 
check of January 7, 1959 from Pinson, Inc. 
to Mr. Fields in the amount of $555.41. All 
other transactions have been bookkeeping 

entries only on the books maintained by Pin- 

son, Inc., the details of which were not 
presented in evidence. Mr. Fields thus haid 

a net cash investment of only $186.36 or if 

his testimony of a total investment of $1000 

is accepted, a net cash investment of $444.59. 

Giving consideration to the receivers only, 

the investment of Pinson, Inc. in station 

KIK578 was substantially in excess of that 

of Mr. Fields." 


Ge 

Appellant further concedes (Br. 15) the correctness 
of the examiner's conclusion that the bare reservation of con- 
trol in the contract between Fields and Pinson was not suffi- 
cient to establish actual control by Fields. However, it 
challenges, as unsupported “by a shadow of evidence” (Br. 16, 
21-22), the findings that the “only evidence of affirmative 
action on the part of Mr. Fields in the construction or opera- 
tion of this station” was his action in closing the station 
in March 1958 upon recision of the original permit, and that 
he had no “continuing personal interest” in the operation of 
the station. Support for the Commission's findings is found 
in the myriad acts (supra, pp. 6-8) done by and in the 
name of Pinson, and the absence of a showing of active 
participation by Fields, who had no office, no telephone 
listing, no access to revenues and solicited no business (ex- 
cept for one or two friends). Moreover, Fields admitted that 
after closing down the station in March 1958, he was “sick 
of the whole thing” and “perfectly content to let [Pinson] 
go ahead and operate it” (R. 693; Tr. 1031, 1032, 1035-1036). 
Fields further testified that he made “two, three, four trips” 


to Tampa after the token changes made in April 1959 as a 


consequence of the Commission's investigation, but then con- 


cluded that "this is silly” and “causing me a great deal of 
inconvenience”: "so, I took an extended motor trip, was gone 
for quite a while, and since that time very rarely have I come 
to Tampa” (R. 693; Tr. 1043). 


Clearly, the isolated matters which appellant alleges 
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(Br. 21), some with and some without record citati 

not overcome the bulk of the evidence as to the rel 
roles of Pinson and Fields. The Commission’s deter 
that it was Pinson who actually controlled the stat 
the outset does not rest upon any one factor alone, 
the totality of circumstances shown by the record. 

some of the evidence may be conflicting and certain 
viewed in isolation, may be subject to different in 
the evaluation of the "relative weight to be given 

the relevant factors presented must lie in the soun 
Federal Communications 


of the Commission." Kidd v. 


112 U.S. App. D.C. 288, 289, 302 F.2d 873, 874. On 
of the entire record, it cannot be said that the ul 
conclusion drawn by the Commission was unreasonable 
of discretion. 

The Commission's further conclusion (R. 919-92 
Pinson and Fields intentionally made false represen 
it, also has ample support. The original applicati 
Pinson helped prepare, 
control over the physical operation and service of 
(R. 919). A subsequent letter to the Commission, d 


1957, similarly stated that Fields intended to mana 


stated that Fields would hav 


ative 
| 
| 


mination 


ion from 


‘but upon 
While 

| 
\factors, 


ferences, 
to all 
d@ discretion 


|'Commission, 


1S SS 


| 
ithe basis 


timate 

'or an abuse 
0) that 
tations to 
on, which 
le absolute 


ithe station 


lated May 27, 


ge the 


station and to participate actively in its operation (Tr. 951, 


994, 995). That Fields did not do these things, th 
s are contradict 


eee 
11/ Some of appellant's allegation 
1044-1049, 1052- 


evidence of record (see, e.g.. Tr. 


le Commission 
led by other 
1054, 1059). 
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found (R. 919), was because Pinson never intended that he should. 
The contract between Fields and Pinson, submitted to the Com- 
mission by Pinson in March 1958 after recision of the original 
permit (supra, pp.4-5),represented that Fields owned the recei- 
vers (R. 259), when Pinson knew that he was then the owner. 
Pinson did not put the receivers in Fields" name until a year 
later, following the Commission's investigation. The affidavits 
of Fields and Pinson submitted by Pinson to the Commission at 
the same time, which were prepared in Pinson's office (Tr. 96l- 
962), stated that there was no agreement between Pinson and 
Fields as to the ownership or operation of the station prior 
to November 1957 (R. 256). However, the record demonstrates 
that it was understood from the outset that Fields would be 
the nominal licensee and Pinson would run the station as an 
adjunct of his common carrier network. Indeed, even before the 
application was filed Pinson solicited business for the sta- 
tion as an operation of Pinson, Inc. (R. 919; R. 226). 
Appellant does not dispute the various false statements 
found by the Commission, but urges (Br. 23) that the examiner 
reached a different conclusion. The examiner's conclusion 
(R. 708) that the statements reflected the intent of the 
parties when made,; though proved false by subsequent events, 
stems from his apparent view that Pinson assumed control of 


the station because Fields became unwilling to exercise 


responsibility (R.' 919). However, the Commission determined 
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(R. 919), with ample record justification, that the examiner 
had miscast the Fields and Pinson roles. As the Commission 
concluded (R. 919-920), it necessarily follows from the 
finding that Fields was never more than a Straw-man for Pin- 
son, that the false statements "were designedly so id order 
to mislead the Commission into believing that Fields was the 
real party-in-interest."” Appellant's asserted theory (Br. 23) 
that this determination is vitiated because the record might 


support “two fairly conflicting views," is unsound. | Univer- 
sal Camera Corp. v. Labor Board, 340 U.S. 474, .488. 

In sum, the Commission's determination that Pinson lack- 
ed the requisite character qualifications and should be dis- 
qualified because of his conduct, was manifestly proper. The 
transfer of control from Fields to Pinson, without authoriza- 
tion of the Commission, was violative of Section 310(b) of 
the Communications Act, 47 U.S.C. 310(b). Pinson not only 
instigated and participated in the violation, but was party 
also to the false statements made to conceal it from the 
Commission. The Commission concluded within,its competence, 
that these matters were not outweighed by Pinson's repetae 
tion in his community for honesty and good character! “in 
view the specific demonstration in this proceeding of a willing- 


ness to deceive a governmental regulatory body to achieve pri- 


ends" (R. 920). Federal Communications Commission v. WOKO, 


., 329 U.S. 223, 228-229. 
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II. APPELLANT'S CLAIMS OF PROCEDURAL INVALIDITY 
LACK MERIT. 


Appellant's argument (Br. 24-27) that the Commission 
improperly placed the burden of proof upon it and that the 
Commission did not sustain its burden of proof, is contrary 
to the governing section of the Communications Act. Pinson'‘s 
applications for renewal of license, modification of construc- 
tion permit, and for a new construction permit, were all filed 
pursuant to Section 308(a), 47 U.S.C. 308(a), and were desig- 


nated for hearing pursuant to the provisions of former Section 
12/ 
309(b), 47 U.S.C. (1958 ed.) 309(b), which was then in effect. 


Section 309(b) provided in pertinent part: 


* %* *Any hearing subsequently held on such ap- 
plication shall be a full hearing in which the 
applicant and all other parties in interest shall 
be permitted to participate but in which both the 
burden of proceeding with the introduction of 
evidence upon any issues specified by the Commis- 
sion, as well as the burden of proof upon all 
such issues, shall be upon the applicant. 


Accordingly, while Commission counsel adduced much of 
the evidence adverse to appellant, the ultimate burden of proof 
on the issues, as well as the burden of showing entitlement to 


a license, was by statute on the applicant. The circumstance 


12/7 Section 309(b) was amended by the Communications Act 
Amendments, 1960, Public Law 86-752, approved September 13, 
1960, 74 Stat. 889. The comparable section in the amended 
Act is Section 309(e), which similarly places the burden of 
proof upon the applicant, except with respect to issues pre- 
sented by a petition to deny or enlarge the issues. The ex- 
ception has no materiality to this case, since the applica- 
tions were designated for hearing on the Commission's own 
motion and not at the instance of another party. 
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| 
that the issues included questions of misrepresentation and 


statutory violation did not convert the proceeding into a re- 


vocation of license proceeding under Section 312 of the Communi- 


cations Act, or alter the statutory burden of proof, Indepen- 


dent Broadcastin o. v. Federal Communications Commission, 

| 
89 U.S. App. D.C. 396, 398, 193 F.2d 900, 902, cert, den. 344 
U.S. 837. 


Appellant's final contention (Br. 27-31) is that the 


Chief of the Domestic Radio Facilities Division in the Commis- 


| 
sion's Common Carrier Bureau, Mr. Gladstone, who cohducted the 


April 1959 investigation together with another Commission staff 
member, Mr. Harrison, conducted the investigation Sepropecane Ap- 
pellant made similar charges in the spring of 1960, which the Com- 
mission rejected by letter dated July 7, 1960 (R. 234-236), as 


| 
"not in accord with the facts" (R.235), after investigation. 


The testimony subsequently adduced at the hearing showed 


that on March 30, 1959, the day the investigation commenced 
| 
(Tr. 1332-1333), the Commission investigators called Fields 


for an appointment (Tr. 1333) and met with Pinson in his office 
(Tr. 1333). Upon being advised that they desired to know about 
Fields" Tampa operation and the nature and extent of the parti- 


HOE eS of Fields and Pinson (Tr. 1333-1334), Pinspn stated 
that he had been expending a visit from Commission personnel 
and had instructed his staff to cooperate fully (Tr, 1335, 1534, 


1536). During the next few days, the Commission investigators 
conferred with Fields, Pinson and Pinson's employees and in- 


spected various records (Tr. 1336, 1337-1338, 1339, | 1348-1349, 


\ 
1350-1351). The Commission investigators identified themselves 


me 
as such to each of Pinson"s employees with whom they came in 
contact (Tr. 1527). They did not inspect any documents or 
material except in the presence of Pinson’s employees and with 
the authority and consent of the person in whose custody the 
documents rested. (Tr. 1531-1532). On April 2 the Commission 
staff members apprised Pinson of the precise purpose of the in- 
vestigation (Tr. 1340, 1344). Thereafter, on April 3, Pinson's 
employees showed the Commission's investigators certain material 
which Pinson gave them copies of on April 7 (Tr. 1350-1351). 

The examiner concluded (R. 692, fn. 13): “None of the 
matters presented shows either improper or prejudicial action 
on the part of the Commission's investigators or of those in- 
terviewed and accordingly they are deemed of no materiality." 
Since Section 303(n) of the Communications Act, 47 U.S.C. 
303(n), authorizes the Commission to inspect all radio in- 
stallations licensed by it to determine whether the operations 
conform to the Commission's rules, the provisions of the Act, 
and the terms and conditions of the license, the examiner 
properly determined that the investigators were performing 
their proper duties as employees of the Commission. 

Appellant’s argument that the examiner should have ex- 


cluded all documents obtained during the investigation, is not 


only untenable on its merits but also comes too late. Appellant 


did not object at the hearing to any evidence adduced by the 
Commission's staff on the ground that it had been improperly 
obtained. 

Appellant further contends (Br. 28) that Mr. Gladstone 


must have been prejudiced against Pinson because of Pinson’s 
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unsubstantiated charges of misconduct, and that he should have 
been excluded from the hearing and should not have been permit-—- 
ted to testify. However, the fact that appellant had previous-— 
ly made charges against Mr. Gladstone does not show that Mr. 
Gladstone was prejudiced against him and, in any event, 

Mr. Gladstone did not participate in an adjudicatory capacity, 
but only as counsel and a witness at the hearing (Tr. 87-88) . 
Mr. Gladstone testified that he was not prejudiced (Tr. 1500- 
1501). In view of the nature of the charges, fairness to 


Mr. Gladstone required an opportunity for him to testify as to 


| 

these matters. The other staff member who was present at all 
times during the investigation (Tr. 1539) was excluded from 
the hearing room except when he appeared as a witness (Tr. 


1554-1557). His testimony is fully corroborative olf Mr. Glad- 
stone's (Tr. 1539-1364). The Commission was also entitled to 
Mr. Gladstone's testimony as to his contacts with Pinson 

prior to April 1959 for the purposes of a full Sani. Mr. 
Gladstone's participation was solely as co-counsel of record, 


and is not shown to have involved any improper or prejudicial 


conduct in that role. 


| 
| 
13/ Obviously, a party should not be permitted to disable 
witnesses or opposing counsel merely by attacking them and 
then claiming that the attack has made them prejudiced. 


CONCLUSION 


For the foregoing reasons, the Commission's orders 


with respect to Pinson should be affirmed. 


Respectfully submitted, 


MAX D. PAGLIN, ¢ 
General Counsel, 


DANIEL R. OHLBAUM, 
Associate General Counsel, 


RUTH V. REEL, 
Counsel, 


RICHARD M. ZWOLINSKI, 
Counsel. 
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APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT 


CORRECTIONS TO 
COUNTERSTATEMENT OF CASE 


The Appellant accepts the Counterstatements contained in the Ap- 
pellee's Brief as being more complete and set forth ina chronological 
order, with the following additions, corrections and exceptions: 


1. The Appellant refutes and disclaims as part of the Statement 
of Facts any conclusions or interpretations made by the Appellee or 
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counsel for the Appellee, but does accept as set forth the findings of the 
Commission and the findings set forth in the initial report of the Hear- 


ing Examiner. Exceptions have heretofore been made to these findings 


and conclusions of law. 


2. On page’ 3 of Appellee's brief in the paragraph commencing 
"On January 28, 1957," and ending with the words "KIB 368,"" the fol- 
lowing should be noted: There are no requirements contained in the 
Federal Communications Commission application forms submitted by 
the Appellant reflecting or requesting a disclosure of a family relation- 
ship between himself and Fields, and as a matter of fact, it was stated 
by Mr. Gladstone at the time of his original interview with Mr. Pinson: 
"Mr. Pinson assured me that the operation was a bona fide arms-length 
transaction conducted by his father-in-law. In fact, I remember agree- 
ing with him, of course, his father-in-law had a right to go into business 
if he so desired, provided that a bona fides of the transaction were 
clearly maintained.” (TR 1319) 


3. On page 10 of Appellee's brief, and following the paragraph 
quoted from the findings of the Commission should be inserted the fol- 
lowing paragraph from the findings contained in the initial decision of 
the Hearing Examiner: 


"6. |. . considering as a whole, the evidence is 
not sufficiently persuasive to conclude that these 
documents were in fact back dated in order to 
mislead and misinform the Commission, nor is 
the evidence sufficiently persuasive to conclude 
that the circumstances surrounding the filing of 
the application for Station KIK 578 were other 
than as testified to by Mr. Fields. . . 


"It is accordingly concluded that the statements 
of Mr. Pinson and Mr. Fields dated March 17, 
1958, insofar as can be ascertained from the rec- 
ord were substantially true and correct when 
made."" (R 679-711) , 
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SUMMARY OF ARGUMENT 


The basis of the Appellee's argument is apparently predicated 
upon the element of control and a violation of Section 310(b) of the Com- 
munications Act, and the impact of statements submitted by the Appel- 
lant to establish its contention that Mr. Fields was the true and lawful 
owner of Station KIK 578. The Appellee enumerated numerous incon- 
sequential, picayune and unimportant elements for the purpose of show- 
ing that the Appellant was in truth and in fact the owner of the station 
and to substantiate the contentions of the Commission. 


The Appellee has failed to rebut the decisions quoted by the Appel- 
lant in his main brief reflecting that the inconsequential acts were 
menial, and in truth and in fact the element of control was maintained 


by the record owner, Mr. Fields. 


Consequently any statements made by the Appellant were not 
false and misleading and such statements as would reflect upon his 
character as a licensee of the Commission. 


The Appellee has failed to sustain the burden of —" in the revo- 
cation proceeding and although the Appellee calls the proceeding a 
hearing under Section 309, in truth and in fact, and in legal effect, it 


was a proceeding under Section 312 of the Act. | 


Therefore, the Appellee has failed to sustain the burden of the 
substantial evidence rule as set forth in the Administrative Procedure 
Act (5 USC 1000, et seq. ) and therefore, the ruling of the Commission 


should be reversed and remanded for further action. 


ARGUMENT 


The brief of the Appellee as a prefix to this heading correctly 
specified that there are no questions raised by this appeal as to the 
propriety of the denial of the application of James C. Field for license 
renewal. The question as specified by the Appellee concerns the 
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propriety of the findings and the denial of the applications by the Appel- 
lant, Pinson, upon a finding that Pinson was disqualified for lack of 
requisite character qualifications. 


I 


The Conclusion of the Federal Communications 

Commission That Appellant, James C. Fields, 

Was Not Entitled to a Renewal of His License 

Because of Alleged Violation of 47 USC $10(b) 

Is Not Supported by Competent and Substantial 

Evidence. 

The conclusions of the Federal Communications Commission that 

Appellant, Pinson, was not entitled to renewal of his license because of 
alleged violation of 47 USC 310(b) is not supported by competent and 


substantial evidence. 


The aforesaid argument contained in the Appellant's brief is dis- 
puted under the Heading: I. The Commission's determination that 
Pinson lacked the necessary character qualifications to receive a grant 
of his application is not supported by the record as a whole. 


The Appellee concludes that Pinson rather than Fields was the 
main party in interest and in support thereof specified findings and 
evidence contained in the Counterstatement. This is an unjustified and 


unrealistic conclusion upon the argument projected by the Appellee. It 
is true that Pinson was interested in an additional one-way broadcasting 
station in Tampa; that he took additional other steps to legally conform 
with the requirements of the Commission; and that in each instance 


the action taken by Pinson, Inc. was confirmed and approved by the Com- 
mon Carrier Bureau, which fact needs no reference since the same is 
admitted by the brief of the Appellee. 


The reasons for the dismissal of any applications for other sta- 
tions by the Appellant is of no consequence in this appeal, but merely 
reflects a desire on the part of the Appellant to improve his business 
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and economic status in conformity with statutory requirements. The 
Appellee emphasizes throughout the brief both in the Statement of Facts 
and in the Argument, that Mr. Fields was the father-in-law of Mr. 
Pinson, and goes so far as to call him "Pinson's 70-year-old father-in- 
law." There was no requirement that Mr. Fields disclose his/ relation- 
ship to Mr. Pinson or vice versa. In fact, the relationship between the 
parties is one which would make more plausible the numerous steps 
and procedures which Mr. Pinson took to assist Mr. Fields. The mere 
fact of relationship does not in and of itself infer a lack of bona fides 


in the operation of the radio station in question. | 


Mr. Gladstone in his testimony states, "that we would wish to be 
assured that any operation or transaction by Mr. Fields was in fact an 
arms-length transaction conducted by and in behalf of Mr. Fields solely, 
and was not an effort by some subterfuge to obtain for Mr. Pinson the 
Tampa signalling operation which we have previously indicated we would 
not give on this basis without some further show." (TR 1319) 


The Appellant's main brief set forth the theory of this case inso- 
far as this problem is concerned. The testimony with regard to the 
operation of the business under a contract by Mr. Pinson is admitted 
by the Appellee and is cited by the Hearing Examiner as being in 
existence along with a conditional sales agreement which was duly exe- 
cuted and which was found by the Hearing Examiner to be in existence 


prior to any action by the Federal Communications Commission. It is 
true that this fact is improperly disclaimed by the Commission in its 
Opinion. The problem involved centers itself solely upon the question 
of control pursuant to the provisions of Section $10(b) of the Federal 
Communications Commission Act. (47 USC 310(b) ) | 


This section states: 


| 
"No construction permit or station license, or any 
rights thereunder, shall be transferred, assigned, 
or disposed of in any manner, voluntarily or invol- 
untarily, directly or indirectly, or by transfer of 
| 
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control of any corporation holding such permit 
or license, . . . except upon application to the 
Commission . . ." 


The Hearing Examiner in arriving at his decision indicated that 


the control of the operation apparently became vested in Mr. Pinson 
although the license was issued to Mr. Fields. The Commission claims 
that all of the procedures of these two parties were undertaken with a 


view to transferring control to Mr. Pinson without applying to the Com- 
mission as aforesaid. The problem involved is one of interpretation of 
the testimony before the Hearing Examiner and as reduced to writing 


by the Commission. 


In every instance the allegations against Mr. Pinson and which 
are the basis for the disqualification found by the Commission are predi- 
cated upon this one particular series of transactions. 


The initial Hearing Examiner, who had an opportunity to observe 
the witnesses and determine their credibility, found that the statements 
and actions undertaken by Mr. Pinson and Mr. Fields were substantially 
true at the time of the making. It appears that this gentleman who, if 
the requirements of the Administrative Procedure Act are followed, is 
an independent expert in this field, and it was his duty based upon the 
foregoing to arrive at certain independent conclusions. The testimony 
upon which the conclusions were based was produced by a group of men 
who were not specialists in the field although technically proficient in 
their radio and engineering operations. Most of the evidence and testi- 
mony surrounded certain financial and engineering data. The business 
practices of Pinson and Fields were particularly subject to criticism 


for their inadequacy and inaccuracy. 


The failure to maintain records is recognized as reflecting upon 
a person's economic abilities and as bad business practice; but the 
failure to keep records and maintaining bad business practices, such 
as depositing checks immediately upon receipt thereof and making 
entries in account books, is not to be construed in any sense of the 


g | 


word as a reflection upon the character and morals of a person. This 
alone is not sufficient to show character, let alone indicate the amount 


of control. 
The fact still remains that Mr. Fields maintained supervision and 
control of the operation of the radio station KIK 578, the final test being 
observed and admitted by the Appellee when the Federal Communica- 
tions Commission ordered the termination of the broadcasting services 
of this radio station. It is admitted that Mr. Fields promptly and with- 
out collaboration with Mr. Pinson, or anyone else, ordered the station 


off the air within a matter of minutes. 


It is true that Fields was apparently being assisted financially by 
Charles P. B. Pinson, Inc., but the financing was being handled under a 
conditional sales contract which was delivered to the Commission and 
which would have been satisfied by the parties had it not been for this 
Hearing. The mere fact that at the time of the hearing only nominal 
sums had been repaid is of no consequence for the above reason. This 
was a binding and legal contract to which Mr. Fields could be held by 
the Appellant, and vice versa, and was not subject to any question by 


this Authority (Regents of University System v. Carroll, 50 SE (2d) 808, 


Affirmed 338 U.S. 586.) 


: 
| 
The Appellee in his brief failed to make any retort or explanation 


of the decision and findings of In re Application of Standard Broadcast- 


ing Corporation, et al., 29 FCC 1129, wherein the menial tasks were 
undertaken by persons other than the owner of record. It states, and is 


repeated here for emphasis: | 
| 
"Thus, it may be inferred that the important deci- 
sions made by him had the tacit approval of the | 
station's ownership. In short, Rosen's relationship 
to station WPTR was never more than that of an | 
employee who managed its operation subject to the 
oversight of the owners, and the facts do not sub- 
stantiate Harris' contention that Rosen assumed | 
‘control' over the station in contravention of sec- 
tion 310(b) of the Act." | 
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The foregoing is a decision of the Federal Communications Com- 
mission. 

The testimony adduced at the hearing in the present case reflects 
that the ultimate control was in Mr. Fields. No other more ultimate 
control is needed than to take the station off the air without consultation 
with anyone. This act in itself refutes the contention of the Appellee 
that Pinson was the sole owner and assumed control of a station not 
licensed to him. It is not a single unimportant element; it goes right to 
the heart of the element of "control." 


The acts and doing of Mr. Pinson concerning the operation of this 
station were in conformity with instructions given to him by Mr. Glad- 
stone and other Commission personnel. 


It may be pointed out that although the Commission found from a 
review of the record and after reading a supplemental brief submitted 
by the attorney for the Common Carrier Bureau, the doings of Mr. Pin- 
son and Mr. Fields were premeditated and designed to mislead the 
Commission. However, the Hearing Examiner in Initial Opinion found 
that the statements made by Pinson and Fields were substantially true 
when made. This conflict of opinion does not satisfy the substantial 
evidence rule specified in In re Application of Standard Broadcasting 
Corporation, et al., supra, and other citations contained in Appellant's 
main brief. 


In the case of Universal Camera Corporation v. N.L.R.B., Cert.to 
U.S. Ct. of Appeals, 2nd Circuit (1951), 340 U.S. 474, Justice Frank- 
furter, at page 491, states: 


‘We conclude, therefore, that the Administrative 
Procedure Act and the’Taft-Hartley’ Act directs 
that the courts must now assume more responsi- 
bility for the reasonableness and fairness of the 
Labor Board decisions than some courts have 
shown in the past. Reviewing courts must be in- 
fluenced by a feeling that they are not to abdicate 
the'conventional judicial function. Congress has 
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imposed on them responsibility for assuming 
that the Board keeps within reasonable grounds. | 
That responsibility is not less real because it | 
is limited to enforcing the requirement that evi- 
dence appear substantial when viewed, on the 
record as a whole, by courts invested with the 
authority and enjoying the prestige of Courts of 
Appeals. The Board's findings are entitled to 
respect; but they must nonetheless be set aside 
when the record before a Court of Appeals 
clearly precludes the Board's decisions from 
being justified by a fair estimate of the worth 

of the testimony of witnesses or its informed 
judgment on matters within its special compe- 
tence or both." 


It is further stated in the foregoing case, on page 495: | 


™ |. . nothing suggests that reviewing courts 
should not give to the examiner's report such 
probative force as it intrinsically commands... ."| 
In each of the cases cited by the Appellee herein, it was found 
that the applicant did not possess proper character qualifications to be 
licensed or to receive a permit from the Commission, and there was 
evidence of outright intention and direct failure to disclose facts to the 


Commission. 


In the case of Federal Communications Commission v. WOKO, 
Inc., Sup. Ct. 1946, 329 U.S. 223, the facts involved the non-disclosure 
of stock ownership, and a course of deception for approximately twelve 
years, which was condoned by the Federal Communications Commis- 
sion, and in that case the Federal Communications Commission properly 
and finally refused to renew the permit because of misrepresentations 
on the basis that the false statements and concealment of material facts 
had influenced the decision of the Commission, and the applicant failed 
to possess the proper character qualifications. 


In the case of Mester v. United States, U.S. Dist. Ct., E.D. N.Y., 
| 
1947, 70 F.Supp. 118, the evidence and testimony adduced by the Com- 
mission reflected that the applicant had been cited in an action before 
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the Federal Trade Commission for fraudulent advertising and further 
for violation of Office of Price Administration regulations. 


The foregoing lack of character qualifications are examples of 
types of situations which would warrant a decision and adverse action 
by the Federal Communications Commission on this account. Such 
situations do not exist in this case, but are merely inferences drawn 
by the Examiner and the Commission without any definite proof than 


herein set out. 


In the case of Mester v. United States, supra, at page 122, it was 
held: 


"A person's ‘character’ is usually thought to embrace 
all his qualities and deficiencies regarding traits of 
personality, integrity, temperament, consideration, 
sportsmanship, altruism, etc., which distinguish him 
as a human being from his fellow man. His disposition 
toward criminal acts is only one of the qualities which 
constitute his character. The statute subjects an appli- 
cant's ‘character’ to scrutiny by the Commission; in 
the absence of legislative directive to the narrow inter- 
pretation advanced by plaintiffs, courts must give 
towards that commonly understood definition, and in 
this case ‘character’ certainly embraces involvement 
in the litigation, proved against plaintiffs, and their dis- 
positions not to be ungenerous and truthful concerning 
it.” 


It might be further pointed out in the Mester case that the Com- 
mission was in error in their contention that the applicant need pos- 
sess certain technical qualification to manage a radio station. It was 
stated: 


"The third reason advanced by the Commission is not 
important in view of their disposition made herein 
concerning the other two but in passing it may be noted 
that it is unimpressive. The Commission has itself 
determined a number of times that an intending purchaser 
need not personally possess a familiarity with engineer - 
ing or other technical guide pictures required properly 

to operate a radio station. As long as there is available 
to purchaser a competent staff to handle these matters, 
no detriment to public interest from transfer is shown..." 


From the foregoing, it would appear that the Commission has by 


- P | 
inference authorized and approved the operation of a radio station by a 


person under contract. 


This would apply to the instances in this case, since it is admitted 
by the Appellee that a contract to manage the Fields" station had been 
entered into by and between Fields and Pinson, Inc., and had been filed 
with the Commission. The question of control is the mere supposition 
and inference from the questions and testimony adduced herein. 


| 
The mere fact that Mr. Fields said that he was sorry he had en- 
tered into this contract or that he desired to take a long trip would have 
no bearing on the case. It, in truth, reflected confidence in the ability 
and character of the Appellant. | 
Management and ownership was still in Mr. Fields, and he had 


ultimate control as required. | 


It is, therefore, respectfully urged that the contentions of the 
Appellee to the effect that menial services were performed by Pinson 
| 
did not indicate that there had been a surrender of ownership to Pinson, 
Inc. | 


The numerous picayune allegations of transfer of ownership re- 
ferred to now as "nit picking" for lack of better words, by the Appellee 
through Commission personnel, was an obvious attempt on the part of 
certain Commission personnel to deprive Pinson of his livelihood. The 
Court is reminded that the Commission and the Hearing Examiner 
found that Mr. Pinson operated the stations in a satisfactory manner 
and within the requirements of need and necessity was serving the area 
properly and that the only grounds for disqualification were those in- 
stances surrounding the question of control of Station KIK 578. 


If the Court finds that the circumstances surrounding the opera- 
tion of station KIK 578 were substantially as stated by the Hearing 
Examiner, then there are no character qualifications which can be util- 
ized to deprive Pinson of operating stations KIB 386, KIG 289 and KIG 843. 
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It was stated in Stahlman v. Federal Communications Commis- 
sion, Dist. Ct. of' Appeals D.C. (1942), 126 F (2d) 124: 


"The Communications Act requires no more of an 
applicant for a radio license than proof of citizen- 
ship, character, and financial and technical qualifi- 
cations to operate in the public interest. Possessing 
these, the applicant's eligibility is unchallengeable, 
assuming there is an unused frequency free of inter- 
ference with an established station. This is the rule 
announced by the Supreme Court in the Sanders case 
(F.C.C. v. Sanders Bros. Radio Station, 309 U.S. 470, 
60 S. Ct. 693). But the determination of these quali- 
fications is an administrative function which Congress 
has committed to the Commission, subject only to 

the requirement that in granting or refusing the license 
it shall act as the public convenience, interest or 
necessity requires ... This, however, as the Supreme 
Court remarked, is not a grant of unlimited power, 

but only the right to control the range of investigation 
in ascertaining what, within the compass of that Act, 

is proper to satisfy the requirements . . ." 


The problem here is to determine one of two findings from the 
evidence adduced at the Hearing. The entire case of the Commission, 
if one there be, hinges upon circumstances surrounding the permit to 
operate Station KIK 578. If the facts and testimony are found to be that 
appellant made false statements concerning the operation of this station 
by Mr. Fields, then the decision of the Hearing Examiner and the Com- 
missioner are correct. If, however, the testimony adduced from the 
whole record, and not portions taken out of context, reflect that the 
appellant and/or Mr. Fields did not submit false statements or make 
same, feeling that such statements be true and not false, then any 
claim the Commission may have would fail as there is no testimony 
presented by the Commission upon any other subject. The whole case 
surrounds this one series of facts. It is established and admitted by 
the Hearing Examiner and the Commission that Pinson had a favorable 
reputation in his community for truth and veracity, and, in addition, 
was serving the area as required by the applicable Federal statutes, 
and there would be some hardship in replacing his services. 
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It was stated by the Commission that he falsified the records and 
applications and was, in fact, the true owner. It was found by the Exam- 
iner that such was not the case, and that these statements were substan- 
tially true when made. 


It is therefore submitted that when two so-called authorities act- 
ing allegedly independently of each other, the Hearing Examiner and the 
full Commission, are unable to agree on the material elements of the 
cause, then the Commission has failed to establish that the decision 
complies with the requirements of the Federal Administrative Proce- 
dure Act (5 U.S.C.A. 1000, et seq.), and there has not been a compliance 
with the substantial evidence rule. | 


pa 


The Commission legally Imposed the Burden 
of Proceeding With the Evidence Upon the Ap- 
pellant After Qualifications of the Applicant for 
License Renewal Had Been Determined. 


In response to Question II of the Appellant's brief and Point "TI 
Appellant's Claims of Procedural Invalidity Lack Merit," the Appellant 
would show that under no circumstances could the Appellant admit this 
point is one for consideration in the form presented by the Appellee. 


Naturally, the Appellant claims that there has been procedural 
invalidity, and to the point such actions constitute the lack of due proc- 
ess and the invalidity of the proceedings. 


The Appellee questions whether there has been a deprivation of 
the components of a fair trial. It is again insisted by Appellant that the 
burden of proof has been and still resides in the Appellee and the same 
has not been sustained within the requirements of the rule of substantial 


| 


evidence hereinbefore enunciated. 


It is contended by Appellant that the Commission caused the bur- 
den of proof to be transferred to the Appellee (the Commission) at the 
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time of the hearing. The order issued by the Federal Communications 
Commission, released June 6, 1960, states as follows: 


"TT IS ORDERED, that pursuant to the provisions of 
Section 309(b) of the Communications Act of 1934, 
as amended, the above-entitled applications are des- 
ignated for hearing in a consolidated proceeding, 
which proceeding is to be further consolidated, in 
view of the matters mentioned above, with a hearing 
ordered this date in the matter of certain applica- 
tions of Charles P. B. Pinson, Inc., . . . at the Com- 
mission's offices in Washington, D.C. and at such 
places in Tampa and St. Petersburg, Florida, as may 
be designated by the Presiding Examiner, on a date 
or dates to be hereafter specified, ...™ 


Section 308 of the Communications Act (47 U.S.C.A. 308) pro- 
vides: 


"All applications for station licenses or modifica- 
tions or renewals thereof, shall set forth such facts 
as the Commission by regulations may prescribe 
as to the citizenship, character and financial, tech- 
nical and other qualifications of applicant to operate 
the station; ..." 


Under the terms and provisions of Section 309, entitled "Action 
upon Application,” the burden of proof remains in the applicant to estab- 
lish these requirements and such is not contested as stated in Stahlman 


vy. Federal Communications Commission, supra, in which it is said: 


‘The Communications Act requires no more of the 
applicant for a radio license than proof of citizen- 

ship, character, and financial and technical qualifi- 
cations to operate in the public interest .. ." 

Although the foregoing is quoted out of context, it summarizes 
quite well the burden upon the applicant. It does not say that the appli- 
cant should account by public hearing for the truth or falsity of state- 
ments to the Commission, which were stated to be true under oath and 
not fully controverted, to question the extent of the control of the appli- 
cant in the operation of a radio station made in violation of another sec- 
tion of the Act (Sec. 310(b) ); to ascertain if the applicant was disqualified 
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for reasons other than technical qualifications; to determine the area 
and population covered by Station KIK 578 in Tampa; to determine the 
area population to be covered by another applicant's proposed station 
in Tampa; and other cause foreign to the question of character quali- 
fications. 


The Appellee argues that this hearing was predicated moon Section 
309(b) and thus was based solely on the question of character land was 
not an enlargement or change in the usual order set for hearing under 
Section 309(b). 


It is true that this case was set for hearing on this alleged issue, 
and upon authority of that Section. However, the mere fact the Commis- 
sion would use this subterfuge to avoid the procedural implications of a 
revocation and termination is not unknown and not unexpected. It has 
long been a theory of pleading under the Federal Rules of Civil Proce- 
dure and other adjectival systems that the legal effect of the document 
determines the consequences to be afforded the document. | 


The mere fact that the Commission desires to proceed upon the 
theory of a 309(b) hearing does not necessarily make it a 309(b) cause. 
The effect of these proceedings and the order of the Commission ter- 
minates the ability of the appellant herein to proceed further, short of 
judicial privileges. The findings of the Commission deprive the Appel- 
lant of the right to continue to operate Stations KIB 386, KIG 289 and 
KIG 843. This is nothing short of a revocation proceeding, no matter 


what the Commission desires to call it. | 


Therefore, with all of the new matter contained in the Commis- 


sion's order of the comparative hearing dated June 1, 1960, the Com- 
mission brought this case within the purview of Section 312 of the Com- 
munications Act (47 U.S.C. 312). 


It is therefore contended by the Appellant that the proceeding was 
controverted into a Section 312 proceeding (revocation). The citation 
quoted by Appellee has no bearing upon this fact, since in that case, 
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Independent Broadcasting Co. v. Federal Communications Commission, 
89 U.S. App. D.C. 396, 193 F (2d) 900, 902, cert. den. 344 U.S. 837, 
the decision turned upon the question of the effect of a proceeding for a 
permit for construction, stating that there can be no revocation in a pro- 
ceeding for a permit for construction since the permit is not final or 
approved until construction is completed. 


The petitions in this case are upon existing and operating stations 
and are deemed to be vested rights although privileges which are being 
taken away from Appellant without full compliance with due process. The 
burden of proof was directly upon the Appellee and, as hereinbefore 
stated, the substantial evidence rule has been ignored. 


In Universal Camera Corporation v. N.L.R.B., supra, the Court 


stated, at page 413: 


"It is therefore difficult to escape the conclusion that 
the plain language of the statute directs a reviewing 
court to determine the substantiability of evidence in 
the record including the Examiner's report .. ." 

The grant of the power to review applicant's petitions for renewals, 
etc., to the Federal Communications Commission, is not a grant of un- 
limited power, but only the right to control the range of the investigation 
in ascertaining what, within the compass of the Act, is proper to satisfy 
the requirements. 


It is therefore the continued belief of the Appellant that the Com- 
mission has failed to sustain the burden of proof. 


It is further specified in replying to the Appellee's statement that 
the argument of the Appellant contained in its main brief have not been 
answered but merely glossed over as "lacking merit." Therefore, it 
deserves no further reply. 
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CONCLUSION 


The Appellant has noticed the Court with many affirmative and 
positive statements that the Commission has adduced insufficient evi- 
dence to satisfy the requirements of the substantial evidence rule set 
forth in the Administrative Procedure Act (5 U.S.C. 1000, et seq.). It 
is true there have been an enumeration of many inconsequential inci- 
dents which the Appellee claims shows a violation of Section 310(b) and 
on that basis the Appellant lacks character qualifications as a licensee 
of the Commission. It is contended that the enumeration of picayune 
and inconsequential acts does not show a lack of control by the original 
licensee when the main element is present and is as defined by an 
opinion of the Commission itself. The failure to assume the burden of 
proof and the attempt to disguise a controverted revocation proceeding 


is unpardonable. 


Respectfully submitted, 


JOHN A. HANLEY 


Bacon & Hanley 
524 Florida National Bank Bldg. 
St. Petersburg, Florida 


Attorneys for Appellant | 
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LAW OFFICES 


KRIEGER & JORGENSEN 
SUITE S14 WYATT BUILDING 


SCYMOUR KRICGER 777 FOURTECENT™ STREET. N W ' TCL CeHONG 
NORMAN €. JORGENSEN WASHINGTON S$. D.C | Cxccurive 3 1635 


September 25, 1958 


Mary Jene Morris, Secretary 
Federal Commmications Commission 
Washington 25, D.C. 
Dear Miss Morris: 
On behalf of Charles P. B. Pinson, Inc, 
we are filing herewith on FCC Form 401 in duplicate its appli- 


cation for change in location and antenna of its 2-way station 


K1G289 in the Domestic Public Land Yobile Radio Service at St. 


Petersburg, Florida. a 
If there — a questions in connection 
with this application, it is requested that they be referred 
to the undersigned. 

Very truly yours, 

KRIEGER & JORGENSEN 


ij 
Auto-Phone Telephone cae 


DIVISION OF CHARLES P B PINSON INC @ 1221 ARLINGTON AVE_N. 


St. PETERSBURG EXCHANGE PHONE 5618) 24 HOUR 
CLEARWATER EXCHANGE PHONE 3591! TELEPHONE 
TAMPA EXOHANGE PRONE 2.0871 ANSWERING 


MOBILE RADIO 
September 24, 1958 Oo TELEPHONE SERVICE 


Mary Jane Morris, Secretary COMMON COCKE ote 
Federal Communications Commissioa SC REAL IER SS RS 
Washington 25, D. C. a=> “4 

w= 25 1958 

RIG oIN 

= LICESSE, Ne 

We are filing herewith on FCC Form 4 BRanaycate our 
application for change in location and change of antenna of 

our two-way Station KIG2S9 in the Domestic Public Land Mobile 

Radio Service at St. Petersburg, Florida. 


Dear Miss Morris: 


It has been called to our attention that the proposal 
in the contract (Exhibit E) for the rendition of message serv- 
i free of charge is in conflict with our obligations under 

tariff and therefore, we will not carry out that proposal 

any message service rendered to the lessor will be charged 

in strict accordance with the provisions of our tariff 
on file with the Commission. The agreement will be modified 
just as soon as Mr. Yinson is able to return from Washington rgiee of ever yer’ 
to St. Petersburg to negotiate a revision with the lessor. Dawe On ae wre fe eS eee o-2 
Tais application will be modifiec in the near future by the H 
filing of the revised agreement. 

‘ legal custodian of cnsh resards, !.¢.. 

The attention of the Commission is directed to the fact a a pei 
that the contract (Exhibit £) provides that the lessor may ; 
discontinue the use of the message service, in which event 
the rent scale set forth in paragraph 3 on page 5 of the 
agreement will be applicable. 


The applicant feels confident that it will be able to 
negotiate the revision of the agreement with the lessor that 
will eliminate the problem referred to above concerning its Guin Cana” Gnd GAiirensen of el cuntiidare commas ent/er veting 3 puranat 
obligations as a common carrier subject to tariff. = more of aguitenst'e cinch ent pareumtnge batt Wy ah 


Very truly yours, charles Fe ie Pinson 100, == = 
Peo", ates atese end gmt hs 
; REC'D IN 5. 
CHARLES P. B. PINSON INC. LICENSE BRAGS: } 


on Up Ase 
By A 
Charies P. B. Pinson 
President 


Prompt — Efficient — Dependable 24 Hour Service to the Entire Tampa Bay Area 
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See Exhibit Dé&sB attached ~ 


a. What provision will be meade for measurement 
the station frequency? 


4. ‘Within how many cycles or within wint percentage wil this egparetus 
measure the frequency? rey 


°. ‘Whai methods will be used to check the enliretion of thts procisten 
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|. To convert transmission speed of Continents! 
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“See exhibit & attached 


EXRITIZ A itez = zd 


1. ‘Ne have experienced consideracle difficulty at our oresert logation as 
the Commission has been advised because of nigh noise level anc other 
factors. 


2. The change of location will sive aa increased neiznt avove average sere 
rain, thus increasing the communication coverece availatle to ‘the gex- 
eral pudlic. The dead shots will tend to be elimimited, thus providinz 
a mech hizher class of service +o the general pubdlic at large jon ea 24 
chour-7 day a week basis at no increase in cost to she general /zudlic. 


3. Emerzency power will be available 24 hours a day so as *o insure com 
tinued commrications during the time of power interruptions die to here 
ricanes and other weather disturbances. 

| 

4, The capital investment of the general putlic wns desire to own sneir 
own unit will be less since a 10 wave unit will render setter service 
at this location than the 25 watt units now provides av the presext loo 
ation. However we plan to cortime to furnish as standard equipme=s 25 
watt units as remsal squipment. 

5. The safety of vessels will se greatly increases as the service range is 
extended to sea. | 

A) The local Coast Guard cited us for the saving of lives ézring the 
Nay Day operation last year, during which the Tug Zero was sunk 
with three men aboard. The station XiG 259 remlered say Day service 
durim the emergency at no charge for p ~iod in excess of] four hourse 
We coordimted the efforts of all personell an- agencies involves in 
the rescue of the people of the Tuc Sero. “we normlly average about 
4 lay Days per year. The last being when the Dredge Dania sank in 
March of 1958 and all personell were removes <9 satevy. Winds were 
approximately force 7 to 8. 

The increased investment which is necossary is merely om¢ indica- 

tion of this corporations criterion to provide the cest communica 

tion service possible to the general public ard to make every ir 
provement possible in our system by utilising the lates* lpethods 
and equipment. 


ENGINEERING CATA OF EXHIFIT A 


lL. There is mo top loadin: on the antemna system of ATSP, St. Petersturr., 
Florida. See iten IV, 1, (b) of Expineeriry report title Modified Dir- 
ectiorml Anterma WISP, St. Petersturg, Florida by HOLLY & HILLEGAS, 
consulting engineers Atlanta, Georgia datec August 2, 1948 am on file 
with the Commission. 


2. Description of method of installation of existin,; 5 1/8 ineh, 42 Andrews 

Coaxial line. 
The following is quoted trom ite= II, pare 9, of Proof of Performance 
Directiom. Antema, WISP, of St. Petersburg, Florida, by HOLEY * HIL- 
LEGAS, consulting engineers Atla:ta, Georyia dated Auyust 2, 1946 em 
on file with the Comission “the FM anterma is fed ty a = 1/8 inch 
coaxial lime rumirg up the certer of the stee) tower ami insulated 
therefrom te a poirt approximtely 100 degrees trom the base. A con- 
mecting strap is provided for acouretely adjustire this grounding. 

ict. No isolation unit is providec on the Fu line, it being grourc- 
ed where it emerges froe the tase o: the steel] tower.” 
WISP-FM is no longer in operatior. the coaxial line essociated with 
the described artemas will be secured to and rre=ndec at exactly the 


same poirts as the existing #452 lire. 


S. Adjustment method covered in iter III,Pace 9 of xeport show:. in iter. 26 


Adjustment of Isolatioz Coil anc F3: Line Ground Point. 
Waith the Fe Coaxial lize erd the ‘solation coil disconnected at the 


tase, the resistance anc reactance of the antenrms was masurac. 
R=38 ohms XI=88 ohms 
The irsuletion!filter was reconnected anc the shunt capacity adiusted 
for the same valve of resistance arc reactance. After completine this 
ad‘ustment, the F¥ coaxial lire was reconnected at the tase arc the 
grounmirg point ecjustec until the bese resisterce ar reactance was 
returned to the oririnal velue. The resistance c-rve o: this center 
tower was ther run in the usual mamer.” 
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[11] 
EXHIBIT B 


ENGINEERING REPORT RE 
APPLICATION OF 

CHARLES P. B. PINSON, INC. 

CHANGE IN TRANSMITTER LOCATION OF 
KIG-289 


INTRODUCTION: 
Charles P. B. Pinson, Inc., owners and operators of a two-way 


signalling service at St. Petersburg, Florida, propose to move the 
transmitter location of KIG-289. KIG- 289 operates with a base station 
transmitter frequency of 152.21 megacycles and a base station receiving 
frequency of 158.67 megacycles. 
The applicant proposes to locate the transmitting antenna near 
the top of the existing WTSP antenna as shown in exhibit VI and vu. 
The applicant proposes to feed the antenna through 440 feet of 3-1/8 
inch transmission line Andrews #452 that is already installed at the 


WTSP site. The applicant will use a General Electric ET- 9c trans- 
mitter with a rated output of 250 watts. This transmitter with the 
communications products antenna model 200-509 will give an effective 
radiated power of 822 watts. 
The proposed operation is predicted to serve the entire area 
now served by KIG-289. | 
The following table lists the pertinent data: 
BRE? S EFF. ANT. 
RADIAL DIRECTION AVE. ELEV. HEIGHT 
NOE 0.5 Ft. 443° Ft. 
45 7.0 436.5 
90 3.0 440.5 
135 0.5 443 
2.0 441.5 
225 26.0 417.5 
270 13.5 430.0 
315 7.0 436.5 


ornw tft wo nN 
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[12] 
As shown in Exhibits VI and VII, other antennas will be located 
on top of the WISP tower. The applicant proposes to put in any filters 
that might be required in order to eliminate interference. All trans- 
mission lines feeding the high frequency antennas will be insulated 
from the WTSP tower for approximately the first 100 electrical degrees 
in order to isolate them from the 1380 ke operation. 
All calculations and predictions are based on the Standards of 
Good Engineering Practice of the Federal Communications Commission. 
Respectfully submitted, 
/s/ Edward W. Deeters 
September 18, 1958 


[13] 


DISTRICT OF COLUMBIA: SS 

EDWARD W. DEETERS, being first duly sworn upon his oath, 
deposes and says that he is a consulting radio engineer employed by 
WILLIAM L. FOSS, INC., that a statement as to his qualifications is 
on file at the Federal Communications Commission, that he is a register- 
ed professional engineer in the District of Columbia, that the foregoing 
attached statement and all appendices were prepared under his direct 
supervision, that the facts stated therein are true of his knowledge, 
except as to such statements therein made upon information and belief, 
and that as to such statements he believes them to be true. 

/s/ Edward W. Deeters 
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EXHIBIT C 
CHARLES P. B. PINSON 
Certified as Correct as of December 31, 1957 
ASSETS 


Cash First National Bank $ 865.80 
Cash Florida National Bank 1,372.65 $ 2,238 45 


Accounts Receivable (current) 4,765.48 
Accounts Receivable (past due) 2,477.32 


Construction Jobs | 
Completed three 25,550.00 
none jobs % completed 33,792.80 


Total Current Assets $ 36,031.25 
Trucks, Cars, Equipment, & Machinery 32,704.05 
Real Estate Owned 105,000.00 


Other Assets: Agreement for Deed Contracts Secured by Warranty 
Deeds & Collected by First National Bank 71,098.20 
Leases and Conditional Sales Contracts 7,164.38 
Purchase of KIB 386 Tampa, Fla. 4,500.00 


TOTAL ASSETS 256,497.88 
LIABILITIES | 


Accounts Payable (current) $ 683.34 $ | 683.34 
Accounts Payable (past due) 
Total Current Liabilities 683.34 


Mortgages Payable (Long Term) 
First Federal Savings & Loan 60,474.08 


Mortgages & Conditional Sales Contracts 
(Long Term) others 13,809.50 _ 


Total Liabilities 74,966.92 
Net Worth (including Capital & Surplus)* 181,530.96 
TOTAL LIABILITIES $256,497.88 
I do hereby certify that to the best of my knowledge and belief that this 


is a true and correct report. 


/s/ Charles P. B. Pinson 
President 


| 


* Note ---This Balance Sheet does not reflect the Corporate notes 
held by Charles P. B. Pinson. 


SEE ATTACHED AMENDMENT TO BALANCE SHEET. 
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[15] 
AMENDMENT TO BALANCE SHEET 
September 19, 1958 
This is to certify that the December 31, 1957 Balance Sheet is substan- 
tially correct as of this date. 


Real estate owned has been reduced $35,000.00 
Cash on hand is $4,042.68 

Accounts Receivable are $6,242.95 

The net worth remains substantially the same. 


I do hereby certify that to the best of my knowledge and belief that 
this is a true and correct report. 


/s/ Charles P. B. Pinson 
President 


[Rec'd in License Branch Sept. 25, 1958 — Common Carrier Bureau ] 


[16] 
EXHIBIT D 
September 12, 1958 


Mary Jane Morris 

Office of the Secretary 

Federal Communications Commission 
New Post Office Building 

Washington 25, D.C. 


Dear Miss Morris: 

WTSP, St. Petersburg, Florida requests authorization to install (4) 
four, high frequency communication type antennas, on the WTSP No. 2 
center tower. 


Three of these antennas will be used for the Common Carrier Service 
of licensee Charles P. B. Pinson, Inc., St. Petersburg, Florida. The 
call letters are KIG-289 and KIG-843. The frequencies are 152.21 

Mc, 158.67 MC and 35.58 MC. WTSP and Charles P. B. Pinson, Inc. 
are applying simultaneously for FCC authorization and approval for the 
above installation. 


a {17] 


The forth communications antenna will be used by WTSP for Remote 
Pickup Mobile radio service, licensed to WTSP, under the call letters 
of KD-6312, on 170.15 MC. | 

Type of antennas to be used are: 


| 

| 

| 

(3) Three, Communications Products, type 200-509 as 
(1) One, Andrews Folded Unipole, type 900-1. 


[17] 


Method of antenna mounting: 


All antennas to be side mounted and below light beacon to 
eliminate air traffic hazard. Side mount of antennas to minimize 


any loading effect on the main tower. | 


Method of feeding the communication antennas: 


The WTSP No. 2 tower is a four-foot square, uniform | cross 
section, guyed radiator. The height above the base insulator 

of this element, including an 8 bay FM antenna is 445 feet. The 
FM antenna is no longer in use. The transmission lines for the 
communication antennas will be fastened to and run up the center 
of the tower following an insulated 3 1/8 inch coaxial line which 
formally fed the FM antenna. WTSP believes this method of 
installation will have a negligible effect on the normal operation 


of the tower. See exhibit No. A. 


After installation WTSP will submit to the Commission an Engineering 
Proof of Performance Report, with recorded operational data and field 
strength measurements for comparison of changes, if any, | with the 

Modified WTSP Proof of Performance Report submitted and on file 
with the Commission as of July 8, 1955. | 


It is respectfully requested that authorization be issued to WISP at 


the earliest moment. | 
Very truly yours, 
/s/ C. Frank Cordaro, 


Technical Director 
| 
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EXHIBIT E 
AGREEMENT 


THIS AGREEMENT, made at St. Petersburg, Florida, on this 11th 
day of September, 1958, by and between WTSP, INC., operators of radio 
station WTSP, as Party of the First Part, and CHARLES P. B. PINSON, 
INC., as Party of the Second Part, both parties being Florida corporations 
with their principal places of business in St. Petersburg, Florida, 

WITNESSETH: 

THAT WHEREAS, the Party of the First Part operates radio 
station WTSP and the Party of the Second Part operates an auto phone 
division handling telephone calls from motor vehicles within the St. 
Petersburg area with mobile equipment attached to automobiles; and — 

WHEREAS, the parties hereto have agreed upon the mutual fur- 
nishing of services to each other as hereinafter specified. 

NOW, THEREFORE, in consideration of the mutual promises 
and agreements, the Party of the First Part agrees to furnish the 
following to the Party of the Second Part, all to be installed and operat- 
ed at the sole expense of the Party of the Second Part: 

1. Second Party may construct a small frame building approxi- 
mately 10’ x 12’ to be located at the base of the main tower of Radio 
Station WTSP which is located at 11450 Gandy Boulevard, the tower 
being located at North Latitude 27 degrees 52 minutes and 15.17 seconds 
and West Longitude 82 degrees, 37 minutes and 02.76 seconds. 

2. Transfer to Second Party all rights, title and 


[19] 
use in the existing Andrews Corporation 3 1/8" transmission line #452 
now installed on the tower. 
3. Permit the installation of two Communications Products an- 
tennas 200-509 MC, 152.21 MC and 158.67 MC and one Andrews folded 
unipole antenna on 35.58 MC with associated lines on the top section of 


[20] 
17 
First Party's tower. The transmission lines associated with the 
antenna shall be Habirlene covered so as to insulate the sheath of the 
cable from the tower. 

4. Allow the connection of an electrical line from the building 
mentioned in subparagraph 1 above to the existing electrical system 
of First Party. The electrical current so used shall be metered and 
paid for in the following manner: The net cost of the WTSP power bill 
shall be divided by the total KWH, thus obtaining a net cost per KWH. 
The KWH used by the Party of the Second Part shall then be multiplied 
by the net cost per KWH for a net monthly cost to the Party of the Second 
Part. This cost shall be billed to Second Party and paid monthly. 

5. The Party of the First Part shall be responsible for the 
painting, maintenance and lighting of the tower according to all regu- 
lations of the FCC and CAA and any other regulating bodies having 
jurisdiction, and especially as may be required by FCC. 

6. The control lines and facilities of the Party of the: ‘Second 
Part, both telephone company and private, may cross the lands of the 
Party of the First Part at such locations as may be agreed upon by 
the First Party. 

7. It is understood that the associated transmitters and receivers 
of KIG-289 and KIG-843 shall be located in the building described in 


subparagraph 1 hereof and all lines shall 


[20] 
also terminate at said building which may be located by Second Party 
and made non-accessible to unauthorized persons at all times. It is 
further understood that Party of the Second Part shall at all times have 
access to said building and full and absolute control thereof, and of all of 
the facilities in the said building in compliance with the rules and reg- 
ulations of the Federal Communications Commission. 

8. The antennas shall, by Party of the Second Part, be made 
fast to the top section of the tower with suitable connection brackets, 


[20] 18 


and the associated lines shall be fastened to the existing #452 line so 
that the existing 1/4 wave electrical isolation of the line and tower is 
maintained. The additional lines shall be grounded in the same rela- 
tionship to the tower and at the same place as the existing #452 line. 
It is further understood that the engineering staffs of the two parties 
will cooperate with each other fully so as to eliminate any possible 
difficulty in carrying out the above provisions. 

In consideration of the above agreements the Party of the Second 
Part agrees to furnish to the Party of the First Part, free of charge, 
the following goods and services: 

1. Furnish one 25 watt General Electric Progress Line Mobile 
Unit installed in an automobile of the First Party and agrees to main- 
tain the same for use on KIG-289. 

2. Furnish all necessary message service free of charge on 
KIG-289 for 24 hours a day. The number of calls per day siall be un- 
limited, but each call shall be limited to a maximum time of three 
minutes except in cases of emergency. 

3. Furnish 2 termination block in the transmitter receiver building 
to be constructed, which is to be connected 


[21] 
to the KIG-289 receiver so as to feed the audio direct to the control 
room. 

4. Furnish a remote control so that calls can be dispatched 
direct from the WTSP control room. The Party of the First Part is 
to install, at its cost and expense, all connecting lines between the 
transmitter receiver building and its control room. 

5. Party of the Second Part will furnish one older front mount 
mobile unit 10 watts ES-12 type GE to WTSP to be converted by it and 
used by it or its remote broadcast frequency. This equipment is not 
to be used on KIG-289 frequency. 

6. Install at the expense of WTSP, but at the net cost to CHARLES 
P. B. PINSON, INC., one Communications Products antenna 200-509 on 


a [22] 


approximately 170 MC connecting transmission line and allow WTSP 
to install the associated receiver in the transmitter receiver building. 
The erection contractor has estimated that the erection cost of the 
additional antenna will be approximately $200.00 plus brackets and 
hardware. | 

Both parties further agree and understand: 

1. That this contract is subject to all of the rules and ‘regulations 
of the Federal Communications Commission and the granting of permission 
by the said Commission to install the above facilities; also subject to 
the provisions of the tariff of CHARLES P. B. PINSON, INC, as now 
filed or as may be amended in the future; that all operations shall be 
under the direct control and supervision of the personnel of CHARLES 
P. B. PINSON, INC, and under the provisions as provided in fae tariff 
and Form 2A attached and made a part hereof. 

[22] 

2. The exchange service shall be rendered to WTSP upon com- 
pleting and putting into service the facilities of KIG-289 on the tower of 
WTSP. Second Party hereby agrees to make every effort to effect 
the installation of the facilities at the earliest possible moment. 

3. That in the event the Party of the First Part desires to dis- 
continue the use of the facilities of KIG-289 for any reason whatsoever, 
the equipment of KIG-289 will be returned to the Second Party and 
Second Party shall then pay monthly rental in advance each month to 
the Party of the First Part on the following schedule. For the first 
two years of the agreement, $100.00 per month; during the second two 
years of the agreement, $120.00 per month; during the third two years 
of the agreement, $140.00 per month; during the fourth two years of 


the agreement, $160.00 per month; and during the fifth two years of 


the agreement, $180.00 per month. 
This contract shall run for a period of ten years beginning with 
the date of the completion of the installation of the facilities. 


| 22] 20 
If, in the event that after the installation of KIG-289 and KIG-843 
facilities when tests are run, it is impossible for WTSP to maintain a 
radiation pattern suitable to the Federal Communications Commission 
or if, after the said installations are made the facilities of KIG-289 
and KIG-843 fail to function properly, the Parties hereto shall make 
every effort to correct such difficulty, but if it is found that no correc- 
tion can be made, this contract shall be immediately terminated and 
shall be null and void and the Party of the Second Part shall remove all 
of its equipment and property from the property of the 
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Party of the First Part. 

Party of the Second Part assumes all of the risks and costs of 
moving, relocating or changing the equipment of the Party of the 
Second Part if WISP be required for any reason to make antenna changes 
and changes in its tower necessary in order to properly carry out the 
functions of its broadcast station, and Second Party shall pay the costs 
of any changes in its facilities occasioned by such WTSP changes. 

The Party of the Second Part assumes and agrees to pay 
and hold harmless the Party of the First Part from all claims, costs, 
expe nses, including legal expenses, and judgments occasioned by the 
installation of its equipment and building, in the removal of its building 
equipment, or arising out of the presence of its building, equipment and 
facilities. The Party of the Second Part shall carry its own fire, wind- 
storm and liability insurance and assume all of the risk of loss to its 
own property and equipment. 

Time is of the essence of this agreement and it shall be binding 
upon and inure to the benefit of the parties hereto, their successors 
and assigns. 

IN WITNESS: WHEREOF, the two corporations have executed this 
agreement through their proper officers and affixed their corporate 
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seals on the day first above written. 
WTSP, INC. 
By /s/ [legible] 
First Party 


(CORPORATE SEAL) 
In the Presence of: 
/s/ Neil Spencer 

/s/ C. Frank Cordow 
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CHARLES P. B. PINSON, INC. 
By /s/ Charles P. B. Pinson 
Second Party 


ATTEST: 


(CORPORATE SEAL) 
In the presence of: 
/s/ Neil Spencer 

/s/ C. Frank Cordow 


Siar gers hore 
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EXHIBIT VI 
ANTENNA PLAR 

CHARLES P. B. PINSON, INC. 


SAINT PETERSBURG, FLORIDA 


-—— TOP oF WISP TOWER 
L5k FT. A.M. S.L. 
LL9 FT. ABOVE GROUND 


KiG-289 152.21 MC. 
RADIATIOW CENTER ; —— RANIATION CENTER 


Lh3.5 FT. a.MS.L. Lh3.5 FT. A.M.S.L. 
438.5 FT. ABOVE GHD. 423.5 FT. ADOVE GRD. 


KIG-2¢9 158.67 MC. 
RADIATION CENTER ——_ 
L22.5 FT. A.MS.L. 


u 
© 
| 
| 
| 


KIG-8L3 35.58 MC. 
RAD. CENTER 
413 FT. A.M.S.L. 


ANTEMMAE: WISP TOWER | ; 
THREE COMMUNICATIONS PRODUCTS MN. LAT. 27° 52’ 15.17" 
MODEL 200-509 AND ONE ANDREW #900-1 W. LONG. 82° 37’ 02.76%. 


EXHIBIT VII 
ANTENMA PLAN 
CHARLES P. B. PINSON, INC. 
SAINT PETERSSURG, FLORIDA 


LAW OFFICES 
KRIEGER & JORGENSEN 
SUITE S14 WYATT BUILOING 

SEYMOUR KRIEGER 777 FOURTEENTH STREET N W 
NORMAN E. JORGENSEN WASHINGTON 5S. 0.C 


Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Re: 683-C2-P-59 
Dear Miss Morris: 


On behalf of Charles P. B. Pinson, Inc. we are 
filing herewith the following in connection with its 


application for change in location of Station KIG 289: 


Amendment in duplicate dated October 7, 1958. 

401-A form in triplicate dated October 7, 1958.) 

| 

If there are’ any questions in connection with | 

this application, it is requested that they be referred 
to the undersigned. 


Very truly yours, 


KRIEGER & JORGENSEN 


: / 
Auto-Phone Telephone Exchange’//| 


NID ARLINGTON AVE. N PHONE 5-618 
3 SO GREENWOOOD AVF PHONE 35911 
79 t E PHONE 2.0871 


October 7, 1955 


Secretary 
Federal Com=nni 
Tasningtor 25, i 


Dear lliss lerris; EIG 269 


we are avtachin: hereto Sxhivdit F, ameniment to Exhibit = wisp Inc. and 

Tharles >. 3. Pinson Ime. contract, for filing. This letter is forwarded 

in duplicate for filime as a part of tne application dated the 19th of 
2956 in which permission to cove the facilities of iG 289 was 


as ver the request of the comissicn's staff form 
licave for filing with the above apsliction. 
+ further izformation wnich we can furnish please contact 
+ convenience. Thank you. 
| = : 
Charles P. 5. Pinson Inc. 
f 


-_ 


Qworn ani sudscrited to before me this 7th day of October at St. Peters- 
burz, Florida 


Notary Public 


ae . - - (Foo4 
Vpn Shh: 
Z f Ate 7 


Notary Public, State of Floride ot lorge 
My commussics expires Mar. 25, 1962 
Bonded by Mass. Bonging & Insurance Co. 


24 HOUR 
TELEPHONE 
ANSWERING. 


MOBILE RADIO 
TELEPHONE SERVICE 


POCKET - PHONE 
RADIO PAGING 


Pétiniant — Dependable 24 Hour Service to the Entire Tampa Bay Area 
| 
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EXHIBIT F 


amendment to agreement dated the llth of Septemter 1956 tetweer W 7s P 


Ind. party of the first partemd Charles P. B. Pinson Inc. party of the Secor part. 


The intent of the amenimnt is to conform the existing contract with the tariff of 
Charles P. 2. Pinson Inc. ami ell provisions relating to free service are herety can- 
celled. It is further understood that WT 8 P Inc. may or my not subscribe to sere 


doe from KIG 289 as my be determined by WTS P Im. 


1. Items number one and two, page three a the above describec cortract relating to 


free service are herety declared void. The service descrited thereunder ehall be 


reniered umjer ami in conformance with the published tariff of the party o: the 
second part as set forth in item one, page four. 


2. The revtal shall be paid ir conformance with the sch-cule as set for: an iter. 
three, page five of the agreement. 

3. It is understood that item mumter three, pare five remins ir force. 

l. This contract is subject to cancellation upon 30 days notice by the party of the 
first part in the event that <narles F. B. Pinson $s ro .onger ay of 


Charles P. B. Pinson, Inc. 
In the Presence of: 


Executed this 6th day of October,| 


/ 
ers y/ eld J. Lette at St. Petersburg, Florids 


, 


ue ’ Wre P In. 
; Hef a t, rele’ 


COMMON CARRIER 
BUREAU 


OCT 10 1958 | 
REG IN Charles P. =. Pinson Inc 
LICENSE BRANCH 


in the Presence of: 


See Rewer Name of applicant (Must agree with name shown on existing authorization or the 
Pang Rereee er SE we iy accwepanrg application for station autborizanioa) 


CXITED STATES OF AMERICA 
Feseca: Com mamocatons Comnmanoce 


DESCRIPTLON OF PROPOSED ANTENNA STRUCTURE(S 


Malwg address (numier. street. city and state) 
1221 ariinston ave. North 
St. Petersburg, Fla. 


Purpose of application (Checa appropriate box) 
sean oO 


> Alteratwoe of emsting antenna structures >.<] 


¢. Charer eb ne e& 


3. E the stance with wach the antenna structure sto KIG 239 
. be amsocuated is presently liceased. give call 
ce natural Scmateem De meee Thaw SD feet - : 4 Exact astenns locate (street. city and state) (If outside city limits. give 
Gstance aad Grection from. and name of nearest town) 
+ Lanting area. as Oefimeé ot Part (7 of See Comnmassoce + = = 
area means age locate. ether of lant or weet. ecdeaeg 12450 Gandy Blvd. 
garrwetiate Lanting Ioeats wrath os EMee. oe agprowed Sor use. foe = oat. 
Landing am tebe -2C oC aor cra whether ce aot facuses are prowere ‘e+ 23 la 
foe wee seer serwicime. te Tepes of aareraf. ce for recerwumg of St. Teversburs, fF 
ee ee 
D Last aD lamdeg areas ether 1D mules of azermma sate | Give Gustaace and Srectwe to ibe searest Sowndary of each landing area from the antenna site 


Landau Atre Distame 

ymclill air Force _mase — 7 3 
8 
< 


St. Petersburg aizport x 


foe he Xelatad toN 


= 12) Last aey matural formations or existing man-made structures (hills, trees, water 
3 = as Ean = = om WRaEe os tie’ Dr exact locate tanas. towers. etc ) WRITS. in the opimion of the applicant, would tend to shield 
~ See ee unt ane aoe reine Staion of ce MBER SE - ‘De antenna frve aurcraft and thereby munimize the aeronautical hazard of the 


matume ane Oe Der emg Date ST UCTETeS Lutes = Paragrae 2 antenea 


Existim Const ion Licensed and in 
use by WISP MMON CAR 
ASE 500" due Bast FUR EAT RIER 
SS OCT 19 J06, 


satan 2 ei -Rede cage wcale map SOwuNg amen tle FuRwEyS 
ENS HET DNE aT ae SOT eCTUTeS lastent a Paragrage 2 Ec: 


R 


‘Thos form and accompanying exhibits are made 2 part of ication for 
sation authoritative Gated Septemer 22 2 1958 _——— 
Dated us Tth aya Octover .» 58 


Charles P. B. Pinson Inc. 
Koplicant Maustagree with name gf applicant Vin Paragraph 1) 
» Lbs 24 Ye 
aa ‘by checkmark below appropiate Clanaification 
Tower Guyed  tneiwicnuat Appticant 
(LD stemper of Applicant Partnership 
G& Otficer of Applicant Corpration of Association 


All ZXCEPT alTZANAS kD Like3 CE) Stitch cesgasret tetng Competent ender te 


£IG jer indict to pplicant 
© Wa wwlding. water weer or . 2 tus form is ewhmitied independently of application for construction permit or 
| of the antenna supporting strecture matt | mctitication A conmirectim permit, the following jurat must be eneruied 


height “f this structure above grvund ievet . 
| at pont where antenna will br erected tt Semecrines an6 sours w wrlere mots 7 SR ea Ucte 1» 68 


Wil propoeed antenta te placed on exuetang 


cen | 
[8 a Type of amtemns mupgorting etrecture (whether yur. mas. weer 
puilaung. oor Comtumatuen Theret) 


——— 
b Sate whieh compments of apy, are emstimg 


| «@ Beige Of wpperms' pont A astenra 9 
| supporting stracture above cruund level 449 os bY) A a 
(BEAL) 
Je ta So a (Wusary Prblic’s sons mast be alfined where isw 
—— A yar indiction requires, Charwier MAE r, £1, - 
? Subunit a —nibtt No 2, » sketch showing profile view of astonas and 1s | ise does not require seal) vbe, State of Floride ot 


Include therece the Gimensions shown ts My commission expires Mar, 25,1 


#3. Bonding & Insurance 


10. Elevation of growed ai astruss site above mene 
nea level 


ge 
62 
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Top of aneers.a 
44. feet above ground Teor » @#TSP TOWER 
453 fest ubdove AMS. LSu PT. ALM. SJL. 
- §T. ABUSE 7ROUML 


—« 


Kig-289 152.21 MC. 
HADIATION CENTER 
s3eS BT. AMS.L. 
30.6 FT. ABOVE SHD. 


KI i229 153.67 MC. : 
RALIATION CENTER 3 tr 
227.5 FT. ALM.S.L. = See 
: : 412 feet above ground 


417 FT above aAMSL 


KIG-843 35.58 MC. 


ANTEMMAL: WTrsP TOWER 
THREE COMMUNICATIONS PRODUCTS M. LAT. 27° 52° 15.17” 
W. LOMWG. 82° 37’ 02.76” 


MODEL 200-509 AND OME ANDREW #990-1 
S Peet Above Mean Sea Level 


11450 Gandy Blvd 
St. Petersturg, Florida 


EXHISIT VIIA 
ANTENNA FLAN 
CHARLES P. 3. PINSON, IWC. 
SAINT PBTEL:2=:URG, FLORIDA 
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Before the 


Cc 
FCC 60-645 
88810 


FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. 
In re Applications of 
CHARLES P. B. PINSON, INC. 


For a construction permit to change location 
and change antenna at existing licensed two- 
way station KIG289 in the Domestic Public 
Land Mobile Radio Service at St. Petersburg, 
Florida. 


For a construction permit to change location 
and change antenna at existing licensed one- 
way station KIG 843 in the Domestic Public 
Land Mobile Radio Service at St. Petersburg, 
Florida. 


For a construction permit to establish a new 
one-way Signaling facility in the Domestic 
Public Land Mobile Radio Service at Clear- 
water, Florida. 


For a modification of construction permit 

to extend date of required completion of 
construction and change control point for 
station KIN652 in the Domestic Public Land 
Mobile Radio Service at Jacksonville, Florida. 


For renewal of the license for station KIB386 
in the Domestic Public Land Mobile Radio 
Service at Tampa, Florida. 


For renewal of the license for station KIG289 
in the Domestic Public Land Mobile Radio 
Service at St. Petersburg, Florida. 


For renewal of the license for station KIG843 
in the Domestic Public Land Mobile Radio 
Service at St. Petersburg, Florida. 


ORDER 


a gs et ee ee at i ttt tt 


DOCKET NO. 13579 
File No. 683-C2-P-59 


DOCKET NO. 13580 
File No. 684-C2-P-59 


DOCKET NO. 13581 
File No. 785-C2-P-59 


DOCKET NO. 13582 
File No. 263-C2-MP-60 


DOCKET NO. 13583 
File No. 207-C2-R-60 


DOCKET NO. 13584 
File No. 1069-C2-R-60 


DOCKET NO. 13585 
File No. 1380-C2-R-60 


At a session of the Federal Communications Commission held 
at its offices in Washington, D. C. on the 1st day of June, 1960; 

The Commission having under consideration the above-entitled 
applications for authorizations in the Domestic Public Land Mobile 


Radio Service; 
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IT APPEARING, That Charles P. B. Pinson, Inc. (Pinson) may have 
assumed the full operational control of station KIK578, a one-way 
signaling station at Tampa, Florida, licensed to James C. Fields (Fields), 
without having first obtained the Commission's consent therefor, as 
required by Section 310(b) of our Act and Section 21.29 (b) of our rules 
and despite actual notice not to so do; and | 
| 
[84] | 
IT FURTHER APPEARING, That the obtaining of the license for 
station KIK578 in the name of Fields may have been in furtherance of 
a scheme by Pinson and Fields to mislead the Commission into believing 
that such facility would be operated by Fields rather than Pinson; and 
IT FURTHER APPEARING, That the operation of station KIK578 
may not have been in accordance with the sworn statements of Fields 
and Pinson executed on March 17, 1958, relative thereto; and 
IT FURTHER APPEARING, That Pinson and Fields may have will- 
fully and deliberately made false representations to the Commission 
and its representative for the purpose of misleading or misinforming 
the Commission relative to matters material to the grant of radio 
authorizations to such persons and relative to the use and operation of 
station KIK578; and | 
IT FURTHER APPEARING, That Pinson may have violated other 
Federal statutes, particularly those pertaining to income tax and those 
pertaining to wages and hours of employees; and | 
IT FURTHER APPEARING, That we are unable to find, at this 
time, that Pinson possesses the necessary technical and other (character 
and moral) qualifications to be a licensee in this service; and 
IT FURTHER APPEARING, That the Commission has advised 
the applicant and all known parties in interest by various letters trans - 
mitted pursuant to Section 309(b) of the Communications Act of 1934, 


| 
as amended, as to the reasons why the captioned applications cannot be 


granted without a hearing and that replies have been received from the 


[84] on 
applicant, and from other parties in interest, and that such replies have 
been considered; and 

IT FURTHER APPEARING, That Pinson, in his individual capacity, 
though not an attorney-at-law, has requested a waiver of Section 1.23(a) 
of the Commission's rules so as to permit him, individually, to represent 
the licensee and applicant corporation as attorney; and 

IT FURTHER APPEARING, That, pursuant to the provisions of 
Section 1.23(a) of our rules and well established and sound precedents 
set forth in our decisions (see 4 FCC 281; 4 FCC 293; 13 RR 1) this 
request must be denied; 

IT IS ORDERED, That, pursuant to Section 309(b) of the Com- 
munications Act of 1934, as amended, the captioned applications are 
designated for hearing in a proceeding which is consolidated, in view 
of the matters mentioned above, with a hearing ordered this date in 
the matter of certain applications of James C. Fields and Alan H. 
Rosenson, File Nos. 1964-C2-R-60 and 2335-C2-MP-60, respectively, 
at the Commission's offices in Washington, D. C. and at such places 
in Tampa and St. Petersburg, Florida, as may be designated by the 
Presiding Examiner, on a date or dates to be hereinafter specified, 
upon the following issues: 

(1) To determine Charles P. B. Pinson, Inc.'s technical 
and character qualifications to be a licensee in this service. 


[85] 

(2) To determine whether the statement made to the 
Commission under cath on March 17, 1958 by Charles P. B. 
Pinson, President of Charles P. B. Pinson, Inc., relative to the 
operation of station KIK578 was true and correct when made. 


(3) 'To determine, in the event the statement mentioned 
in issue 2 above is found to be untrue in any respect, whether 
such untrue statement was made with intent to mislead and mis- 
inform the Commission. 


[85] 
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(4) To determine whether Charles P. B. Pinson, Inc. or 
Charles P. B. Pinson have made false and misleading representa- 


tions to the Commission and its representatives relevant and 
material to the grant of radio authorizations for station KIK578 
and material and relevant to the use and operation of such station. 

(5) To determine the basis for, and the extent of, the par- 
ticipation of Charles P. B. Pinson, Inc. or Charles P. B. Pinson 
in the control and operation of station KIK578 and to determine 
the legal, financial and other relationships heretofore and pre- 
sently existing between Charles P. B. Pinson, Inc. or Charles 
P. B. Pinson, on the one hand, and James C. Fields, licensee of 
record of station KIK578 at Tampa, Florida, on the other hand. 

(6) To determine whether Charles P. B. Pinson, Inc. or 
Charles P. B. Pinson have violated the provisions of Section 310(b) 
of the Communications Act and Section 21.19(h) of our rules in 
relation to station KIK578. : 

(7) To determine whether Charles P. B. Pinson, Inc. or 
Charles P. B. Pinson have been found, by competent authority, 
to have violated any Federal statute relating to income tax or 
pertaining to wages and hours of their employees. | 

(8) To determine, on the basis of the evidence adduced 
on all of the above issues, whether Charles P. B. Pinson, Inc. 
should be disqualified for reasons, other than technical petenieications: 
from being a licensee in this service. 

(9) To determine, in the light of the eoence adduced on 
the foregoing issues, whether the public interest, convenience or 
necessity would be served by a grant of the captioned applications. 
IT IS FURTHER ORDERED, That Pinson's request for waiver of 

Section 1.23(a) of the Commission's rules IS DENIED; and — 

IT IS FURTHER ORDERED, That the parties desiring to partici- 


[85] 
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pate herein shall file their appearances in accordance with Section 
1.140 of the Commission's rules. 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Acting Secretary 


Released: June 6, 1960 


[Rec'd. Oct. 6, 1960 - F.C-C.] jai 


MAYER U. NEWFIELD 
ATTORNEY AT LAW 
1119 First National Building 
Birmingham 3, Alabama 


Fairfax 2-9965 
October 5, 1960 
AIR MAIL 


Mr. Ben F. Waple 


Acting Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Re: Charles P. B. Pinson, Inc. 
Docket No. 13579-85 


Dear Mr.Waple: 

I enclose for filing on behalf of the above applicant Motion to 
Extend Time in triplicate. I am serving copies on the other parties 
of record. Please inform me if any additional copies are required to 

_be filed. 


7 


Very truly yours, 
/s/ Mayer U. Newfield 
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[Rec'd. - Oct. 6, 1960 - F.C.C.]} 
[118] 
Before the 


FEDERAL COMMUNICATIONS COMMISSION 


Washington, D. C. 


Re: Applications of 
CHARLES P. B. PINSON, INC. 


For a construction permit to change 
location and change antenna at existing 
licensed two-way station KIG289 

in the Domestic Public Land Mobile 


Radio Service at St. Petersburg, Florida. 


For a construction permit to change 
location and change antenna at existing 
licensed one-way station KIG843 in the 
Domestic Public Land Mobile Radio 
Service at St. Petersburg, Florida. 


For a construction permit to establish 
a new one-way signaling facility in the 
Domestic Public Land Mobile Radio 
Service at Clearwater, Florida. 


For a modification of construction per- 
mit to extend date of required comple- 
tion of construction and change control 
point for station KIN652 in the Domestic 
Public Land Mobile Radio Service at 
Jacksonville, Florida. 


For renewal of the license for station 
KIB386 in the Domestic Public Land 
Mobile Radio Service at Tampa, 
Florida. 


For renewal of the license for station 
KIG289 in the Domestic Public Land 
Mobile Radio Service at St. Petersburg, 
Florida. 


For renewal of the license for station 
KIG843 in the Domestic Public Land 
Mobile Radio Service at St. Petersburg, 
Florida. 


JAMES C. FIELDS 
Tampa, Florida 


For a renewal of the license for 
Station KIK578 in the Domestic 
Public Land Mobile Radio Service at 
Tampa, Florida. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


DOCKET NO. 13579 
File #683-C2-P-59 


| 

| 
DOCKET NO. 13580 
File #684-C2-P-59 

| 


DOCKET NO. 13581 
File #785-C2-P-59 


DOCKET NO. 13582 
File #263-C2-MP-60 


DOCKET NO. 13583 
File #207-C2-R-60 


DOCKET NO. 13584 
File #1069-C2-R-60 


DOCKET NO. 13585 
File #1380-C2-R-60 


DOCKET NO. 13586 
File #1964-C2-R-60 
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DOCKET NO. 13587 
File No. 2335-C2-MP-60 


Alan H. Rosenson, d/b as 
ALL-FLORIDA COMMUNICATIONS 
COMPANY Tampa, Florida 


For a modification of the construction 
permit for Station KIQ516 in the 
Domestic Public Land Mobile 

Radio Service at Tampa, Florida ) 


) 
) 
) 
) 
) 
) 
) 


MOTION FOR EXTENSION OF TIME 
WITHIN WHICH TO FILE PLEADINGS 
Comes Charles P. B. Pinson, Inc., applicant in this con- 

solidated proceeding, and respectfully moves that the Commission amend 
the last paragraph of its Order of September 20, 1960 by enlarging 
from 15 to 45 days the period of time within which counsel for Charles 
P. B. Pinson, Inc. may file any pleading which might properly have 
been filed up to and including the date of the filing of the "notice of 
appearance” stricken by the Commission in its Order of September 20, 
1960, and in support of said motion sets down and assigns, separately 
and severally, the following 

1. Although the Commission’s Memorandum Opinion and Order 
was dated September 20, it was not released until September 22 and 
a copy thereof, sent by regular first class mail, was not received by 
applicant in its office located in St. Petersburg, Florida until the following 
Monday, September 26. 

2. The Commission's September 20 Order reaffirmed its earlier 
decision not to permit applicant to be represented by Mr. Charles P. 

B. Pinson, who was not an attorney at law. 

3. Applicant has only recently engaged the services of legal 
counsel to represent it in this proceeding. On October 3, 1960, applicant, 
as permitted by the Commission's Order of September 20, and acting 
through said attorney 


[120] 
sent to the Commission, by air mail, Notice of Appearance in conformity 
with Section 1.140 of the Commission's Rules. 


[121] 
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4, It is impossible, within the period of time specified in 
said Order, for counsel adequately to review the vast volume of 
documents relating to the seven applications of this company) now 
pending before the Commission which are involved in this proceeding 
and to arrive at an informed decision whether or not the client's 
interests would be best served by filing one or more pleadings 
permitted by the Commission's Order, for the following reasons: 

(a) The fact that counsel is located in Birmingham, 

Alabama, a distance of some 500 miles from the client's 

offices in St. Petersburg, Florida, at which applicant is 

located, itself is a factor which makes it difficult to 
consult with applicant's employees and officers, and to 
ascertain basic facts relating to each of said proceedings. 

(ob) The charges made against applicant are of a 
most serious nature, involving possible fraud, mis- 
representation and, in general, the integrity of applicant 
and its principal owner and officer, Charles P. B. Pinson, 
and the failure of applicant and Pinson to answer satis- 
factorily each of said charges might result in the gravest 
consequences to applicant, its business and its continued 
existence. | 

(c) There are involved in each of the seven pro- 
ceedings matters of such highly complex and technical 
nature, all of which raise difficult questions 


[121] 
of fact, law and procedure, that the time limitation as ‘set forth 
in the Commission's Order does not afford applicant or its 
counsel a reasonable opportunity to study the matters 
involved in this proceeding and reach a mature judgment 
with referenc@thereto, essential to the proper handling 


of such matters. 


[121] ro 

5. Should the Commission be unwilling to grant a reasonable 
extension of the period of time in which to file any such pleading, 
this would constitute a denial of applicant's constitutional rights 
in that applicant would not have been afforded due process. 

6. The undersigned attorney for applicant is authorized to 
state that Asher H. Ende, attorney for the Common Carrier Bureau 
of the Commission, and Samuel Miller, attorney for Alan H. Rosenson, 
a/b as All-Florida Communications Company of Tampa, Florida, 
will interpose no objection to applicant's request for a 30-day 
extension of time within which to file any such pleading, should it 
elect to do So. 

Respectfully submitted, 
CHARLES P. B. PINSON, INC. 
BY: /s/ Mayer U. Newfield 
Attorney at Law 
1119 First National Building 
Birmingham 3, Alabama 
October 5, 1960 


[122] 


[Certificate Of Service] 


95201 
FCC 60M-1764 


IT IS ORDERED, this 13th day of October 1960, that a prehearing 
conference, in accordance with Section 1.111 of the Rules, will be 
held in the above-entitled matter at 10:00 a.m. on Thursday, 
November 10, 1960, in the offices of the Commission, Washington, 
D.C. 
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Forest L. McClenning 
Hearing Examiner 
Federal Communications Commission 
/s/ Ben F. Waple | 
Acting Secretary 
Released: October 14, 1960 


FCC 61M-255 
[164] 621 
MEMORANDUM OPINION AND ORDER 
By Forest L. McClenning, Hearing Examiner: 
1. The Hearing Examiner has under consideration the motion 
for continuance of hearing filed on February 16, 1961 in the above- 


| 
entitled proceeding on behalf of Charles P. B. Pinson, Inc. and James 


C. Fields. By this pleading a continuance of the hearing date from 
February 20, 1961 to March 20, 1961 is sought. By notation attached 
thereto it is stated that all parties have consented to immediate con- 
sideration of the said pleading, but that counsel for Alan H . Rosenson 
"would like to be heard thereon at anytime on February 16 or 17....""1/ 
By affidavit attached to the said motion Mr. Pinson avers that because 
of the’ confinement of his wife on February 10, 1961 to Mound Park 
Hospital with the date of discharge therefrom presently being un- 
predictable, the illness of a minor son requiring continuous care for 
one week commencing on the date of February 13, 1961, and the fact 

of his counsel having been unable to come to Florida the “past few 
weeks" because of representing another client before the Federal Power 
Commission, he has been unable to spend the time required to properly 
prepare "the case for hearing and during the hearing." It is also 
averred that counsel has informed affiant that he should be free to 
spend "the balance of this week and the week of February 20th with him 
in order to properly prepare and present our case."" Also by affidavit 
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submitted with said motion counsel for Mr. Pinson avers that as the 
result of long-distance telephone conversations from Washington, 
D. C. with Mr. Pinson on the dates of February 13 and 14 he was first 
apprised of the illnesses of Mr. Pinson's wife and son and became 
convinced that it would be impossible for affiant as counsel to make 
adequate final preparations for the hearing due to the emergency 
burdens placed upon Mr. Pinson as a consequence of these circum- 
stances. Counsel also avers that he is convinced as a result of these 
conversations that it would be impossible for movants to rely upon 
Mr. Pinson as a witness, and that without his attendance and ability 
to concentrate and participate normally in the conduct of the hearing, 
movants could not fairly or adequately present the relevant facts in 
support of their cases. Under these circumstances it is asserted 
that failure to grant this request would compel them to partigipate 
in a hearing under circumstances which would constitute a denial to 
them of due process of law. 

2. The basic merit of the pleading here under consideration 
rests in the contention that movants in the event of denial would be 
deprived of adequate opportunity to properly prepare for hearing by 


17 This statement is not construed as a request for oral argument 
pursuant to Section 1.45 of the Commission's Rules not having 
been made directly by counsel for Alan H. Rosenson. 


[165] 
the presently scheduled date. The order of designation herein was 
released on June 6, 1960 and the proceeding was originally scheduled 
to commence on September 12, 1960. By Memorandum Opinion and 
Order released September 22, 1960 movants were, however, afforded 
opportunity to effect compliance with procedural provisions of the 
Commission's Rules relative to entering an appearance in the pro- 
ceeding and were afforded full opportunity to file any pleading which 
might properly have been filed up to and including the date of the 
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filing of a notice of appearance which was stricken. On October 5, 

1960 present counsel entered an appearance on their behalf. ' | A prehearing 
conference in which all parties were represented was held on November 
16, 1960. At this conference it was agreed, inter alia, that hearing 
should commence in Tampa, Florida on the date of February 6, 1961. 
This agreement, among others, was formalized by order released 
November 18, 1960. Thereafter, the conflict in penanteas of 
counsel referred to by movants in the instant pleading did arise and 
upon the basis of informal request on their behalf a Continuance to 

the presently scheduled hearing date was granted on January 9, 1961. 
The basic reason set forth in the order granting this continuance was 

to preclude the possibility of their having to be represented by other 
counsel unfamiliar with the proceeding. They were advised by this 
same order, however, that only exceptional circumstances would be 
found to permit a further continuance. The matters here set forth 

do not constitute such circumstances. Movants have had since June 6, 
1960 to prepare for the proceedingyand since October 5, 1960 to con- 
sult and prepare with present counsel. The fact of movants' counsel 
having to appear before the Federal Power Commission thus requiring 
his absence from the State of Florida immediately prior to commence- 
ment of the instant proceeding was fully known to movants at least 

prior to the date of January 9, 1961. Accordingly, if any lack of 
preparation could be attributed to this fact it is of movants own making. 
Although the illness of members of Mr. Pinson's family is regrettable, 
by the affidavits submitted herein it is averred that the duration of 

one is unpredictable and of the other for only a short period expected 

to terminate before commencement of the hearing. Accordingly, it 

is not apparent in what manner these matters could cause substantial 
prejudice. Substantial delay in the instant proceeding has already 
arisen solely attributable to the present movants. Grant of the instant 
request could only result in additional delay and disruption to the 


orderly conduct of the proceeding and to Commission ee 
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Further, the request is So untimely that prejuduce to the other parties 


must necessarily result should it be granted. 
3. Accordingly, IT IS ORDERED, This 16th day of February, 

1961 that the said motion for continuance of the hearing herein from 
February 20, 1961 to March 20, 1961 IS DENIED. 

Forest L. McClenning 

Hearing Examiner 

Federal Communications Commission 

/s/ Ben F. Waple 

Acting Secretary 

Released: February 16, 1961 
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EXHIBIT 7 
AUTO-PHONE TELEPHONE EXCHANGE 
OPERATED BY 
CHARLES P. B. PINSON INC. 
ST. PETERSBURG, FLORIDA 
1221-Arlington Ave. North 
October 20th 1956 
eax 
Mr. Ed Moss, Mgr. 
Otis Elevator Company 
1307 Florida Avenue 
Tampa, Fla. 
Dear Mr. Moss: 
I am very sorry that Iwas not able to contact you yesterday in regard 
to the installation of service to you in Tampa, Florida. Pocket Phone 
Service will be available in the City of Tampa on or about January 
15th 1957. We can provide you with Answering Service in the city 
of Tampa by using one of our Tampa numbers, that is done by providing 
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If No Answer listing in the phone book so that if your Office phone 
does not answer the people will dial the other number which is 
Tampa 2-0871,our operators then answer this line, take the message, 
handle and dispatch your calls as per the St. Petersburg operation. 
We can provide this service immediately and will be able to, provide 
you with Pocket Phone Service about the 15th of January, so ‘that your 


Tampa Office operation will be then identical with your St. Petersburg 


one. | 
If you will call our office and tell me what time it is convenient for 
you I will be very glad to meet with you either in St. Petersburg or 

in Tampa at your convenience, to discuss the various arrangements 
and go over the operation of the system with you. If there is any 
further information which I can supply or aid which I can give you, 
please feel free to contact me at any time. The Otis Elevator Account 
is one of our most valued accounts and I wish to assure you that we 
will do all within our power to give the best of communication service 
to you and if you or any of your people desire any change in our mode 
of operation please contact us. We want you to feel that this service 
is operated for your benefit, operated in the manner that you want it 
operated and the calls are handled essentially as you instruct. Iam 
looking forward to hearing from you and working with you. : 
Very truly yours, | 
/s/ Charles P. B. Pinson! 


President 
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EXHIBIT 14 
July 7, 1960 
Charles P. B. Pinson, Inc. 
1221 Arlington Avenue, N. 
St. Petersburg, Florida 
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Attention: Mr. Charles P. B. Pinson 
Gentlemen: 

The Commission has considered carefully all the matters 
raised in your letters of April 29 and June 20, 1960 insofar as they 
pertain to Messrs. Alan H. Rosenson and Arthur A. Gladstone. 

As you are aware, an application of Mr. Rosenson for certain 
radio license authority from this Commission has been set for 
hearing in a consolidated proceeding with a similar application from 
Mr. Fields, in Docket Nos. 13586 and 13587. It appears to us that the 
proper forum for the examination of allegations with respect to 
Mr. Rosenson, insofar as they may be relevant or material, is the 
hearing on the aforementioned docketed cases, particularly in 
relation to issues (k) through (r), inclusive. We wish to advise you 
that we are not, at this point, ruling that any particular matter or 
allegation raised in the aforementioned letters is necessarily material 
or relevant: The Presiding Officer will rule on the relevance and 
materiality of any matters properly presented at the hearing. 

The allegations which you have made with respect to Mr. 
Gladstone are of a different nature. We note, first, that they are not 
related in any way to the merits of the proceedings before us involving 
Charles P. B. Pinson, Inc. or James C. Fields. They are, instead, a 
direct attack on the honesty, integrity and reliability of the Commission's 
employee. The Commission is, of course, concerned with such matters 
and is disposed to give its prompt and careful attention to any specific 
evidence bearing upon such a matter. On the other hand, the Commission 
cannot undertake to proceed on the basis of vague allegations and 
insinuations unsupported by facts. Upon review of your letters, we 
find four (4) specific allegations, as well as numerous innuendoes 
and insinuations with respect to Mr. Gladstone's activities. Two of 
the allegations relate to the grant of Mr. Rosenson'’s application and 
intimate that action was taken on an application which was incomplete 
and improper in the particular respects noted by you. Our review of 
the situation shows that neither of these charges is in accord with 
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the facts. The information on the application which you alleged was 


lacking in one item (No. 23) was, in fact, set forth in another 
| 
[235] | 
item (No. 12). Moreover, even had the matter referred to not been 
clarified, the alleged defect would have been inconsequential. The 
engineering which you alleged was improper is, in fact, proper fora 
base station and, in this connection, your attention is invited to 
Section 21.110(b) of the Commission's rules. | 


The other two specific allegations relate to alleged improper 


activities in viewing your records and alleged improper or unseemly 

demands for food and drink. Here, again, we find that your allegations 

are not in accord with the facts. In your letter you claim that Mr. 

Gladstone "unlawfully": reviewed your records because all your staff 

was at lunch at the time when the review was made. This is contradicted 

by another statement, in the same letter, that you have personnel on 

duty at your premises 24 hours a day. Furthermore, our files indicate 

that the review made by Mr. Gladstone was, in fact, made at all times 

in the presence of your employees and with their active eee, 

This is evidenced by the fact that material copied from your files was 

certified by one of your employees as true and correct. We find your 

allegations, with respect to food and bar bills, to be not only contrary 

to the facts, but scandalous and scurrilous. The information available 

to us indicates that Mr. Gladstone was in a restaurant with you only on 

two occasions. At the first of these times, it appears that, instead of 

being entertained by you, Mr. Gladstone, in fact, paid your bill and 

that you boasted of this to other persons. The second time, it is 

definitely clear that the meal involved a luncheon at a local restaurant, 

at which time no alcoholic beverages were served, and that, each of 

the persons participating, namely, yourself, Mr. Gladstone and 

Mr. Palik each paid for his own meal. | 
Insofar as all other matters which are set forth in your letters 

are concerned, they are replete with unsupported innuendoes and 


[235] 


50 


vague insinuations which must be reviewed in the light of the 
surrounding circumstances. These circumstances are as follows: 

(a) Your allegations are made against members of 
our staff who conducted an investigation which has resulted 
in a formal proceeding designed to determine whether the 
Commission should, in fact, renew your licenses. 

(b) Although the alleged inproprieties took place more 
than 14 months ago, you did not advise the Commission of 
them until numerous 309(b) letters had been sent you, 
indicating the nature and extent of the questions raised by 
your conduct, despite the fact that, during the intervening 
period, you and Mr. Fields visited the Commission. This 
visit took place in April 1959, immediately following the 
investigation, and in the course of this visit, you had an 
audience with five (5) of the seven (7) Commissioners. 

(c) Mr. Gladstone, and other members of his staff, 
to whom you refer, are long time employees of this Commission 
in whose integrity and honesty we have complete confidence. 

(4) There are other significant and patently self- 
contradictory representations contained in the various 
documents you 
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have filed with us and in the personal representations you 

have made to us orally. 

In view of the foregoing, we advise you that we reject the 
unsupported allegations, insinuations and~harges made by you 
with respect to Mr. Gladstone and other unnamed members of the 
Commission's staff, and we are striking from our files your letters 
of April 29 and June 20, 1960, insofar as they contain such allegations, 
insinuations and charges. 

BY DIRECTION OF THE COMMISSION 


Ben F. Waple 
Acting Secretary 


Approved Commission Meeting, Executive Agenda, Item No. 2, July 7, 1960 
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[Rec'd July 19, 1961 [F.C.C.] 


MAYER U. NEWFIELD 
Attorney at Law 
1119 First National Building 


Birmingham 3, Alabama 
x * * 


July 18, 1961 


AIR MAIL 
REGISTERED - Return 
Receipt Requested 


Mr. Ben F. Waple, Acting Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Re: Charles P. B. Pinson, Inc. et al. 
Docket No. 13579-85 and Docket No. 13587 


Dear Sir: 


In connection with the above matter , I enclose original (manually 


signed) and 13 conformed copies of Proposed Findings of Fact and Con- 
clusions of Law. I have mailed copies to Examiner McClenning as well 
as to counsel for the other parties. 


Very truly yours, 


/s/ Mayer U. Newfield | 


Enclosures 
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[Rec'd July 19, 1961 -F.C.C.] 


PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


As submitted by Charles P. B. Pinson, Inc. 
and 
James C, Fields 


Mayer U. Newfield 
. 1119 First National 
Birmingham 3, Alabama 


Attorney for: 
Charles P. B. Pinson, Inc. 
and James C. Fields 


[385] 


Charles P. B. Pinson, Inc. and James C. Fields hereby submit 
the Proposed Findings of Fact as follows: 

1. Objection was made to the proposal of Alan H. Rosenson to 
represent himself after having retained counsel, namely, Mr. Samuel 
Miller (R. 54). Said objection was overruled (R. 56). Objection was also 
made to the announced reservation by Mr. Rosenson to reserve the right 
to summon counsel later in the proceeding if he desired to do so (R. 56). 

2. Counsel for Charles P. B. Pinson, Inc. and James C. Fields 
at the outset of the Hearing in Tampa, Florida on February 20, 1961 re- 
quested that the Trial Examiner reconsider the Motion for Continuance 
of the Hearing which was originally filed on February 16 and which was 
overruled on the same date. Counsel urged as further and additional new 
grounds for the Motion for Continuance that he had been in almost con- 
tinuous preparation and consultation with his clients since his arrival in 
St. Petersburg on Thursday evening, February 17 (R. 58, 59). This re- 
quest was denied (R. 60) and the presiding Examiner refused to hear fur- 
ther facts which counsel wished to present in support of his Motion (R. 61). 

3. On Friday, February 17 counsel for Charles P. B. Pinson, Inc. 
(hereinafter sometimes referred to as Pinson"), telephoned Mr. Lawrence 
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M. DeVore, attorney for the Federal Communications Commission and 
asked him if he would, in the interest of speeding up the procedure, fur- 


nish a list of the 
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persons he had subpoenaed (R. 63, 64), and further if he would give fur- 
ther specifications and particular issues Pinson and Fields would be re- 
quired to meet (R. 65), whereupon Mr. DeVore informed him that the 
Commission's Staff did not have any evidence to present in the proceed- 
ing relevant to a showing that Charles P. B. Pinson personally or Charles 
P. B. Pinson, Inc. has violated any federal statute relevant to income tax, 
as set forth in the Commission's order dated June 1, 1960, Release No. 
88810 at paragraph (7) (R. 66). A stipulation to that effect was stated of 
record and accepted (R. 67, 68). | 

4. Counsel for Pinson and Fields again requested the Examiner 
to hear further detailed specific reasons which, in his opinion, warranted 
and impelled granting of a Motion for Continuance. The Examiner de- 
clined to hear any further argument (R. 68). | 

5. Counsel for Pinson and Fields, in support of his Motion at the 
outset of the Tampa Hearing for a continuance was finally permitted to 
state for the record that he had been in almost constant preparation for 
the Hearing since 10 P.M. Thursday evening, February 16, 1961, that he 
and the clients had worked from approximately 9 A.M. until late at night 
with only a short recess of 15 to 30 minutes for lunch late in the after- 
> noon, and working until 8 or 9 P.M. in the evening before partaking of 
the evening meal in order to devote every possible moment to the prep- 
aration for the | 
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Hearing; that a son of Mr. Pinson was ill with scarlet fever but was un- 
able to be at home because the boy's mother, Mr. Pinson's wife, was then 
confined to the hospital and that the child who was only four years old was 


emotionally upset and that the boy who was at the offices of the Pinson 
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company kept interfering with the father and his counsel and other em- 
ployees; and that Mr. Fields, the boy's grandfather, finally was compel- 
led to remove the child forcibly from the offices; and that this situation 
continued during Friday, Saturday and Sunday until late in the evening 
each night and made it exceedingly difficult for the proper preparation 
of the Hearing which commenced in Tampa, Florida at 10 A.M. the fol- 
lowing Monday (R. 75). 

6. The presiding Examiner refused to hear further argument 
(R. 76) and also denied counsel's motion for immediate adjournment for 
the purpose of making an appeal direct to the Commission (R. 76). 

7. Counsel for Pinson and Fields objected to entry of the appear- 
ance of Mr. Arthur A. Gladstone as counsel for the Commission (R. 86, 87). 

8. Arthur A. Gladstone, Chief of the Domestic Radio Facilities 
Division of the Common Carrier Bureau of the Commission on or about 
January 15 called upon the United States Marshall in Tampa, Florida to 
serve subpoenas on witnesses (R. 91). Counsel representing Pinson and 
Fields was not served with a copy of such request (R. 92). Copies of such 
request were available in the courtroom (R. 92). Counsel's request to ex- 
amine said requests which were 
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prepared by the witness (R.92), which request was made for the purpose 
of enabling said counsel to determine whether or not, in his opinion, the 


requests for subpoenas were supported by a proper showing of general 
relevance and materiality of the evidence sought in compliance with Sec- 
tion 1.132 of the Rules of Practice (R. 93), was denied (R. 94, 95). Coun- 
sel for Pinson and Fields stated (R. 95) that if in his evaluation and de- 
termination the Commission’s rules had not been followed with respect 
to the issuance of the subpoenas, a motion to quash would be made (R. 
95). One of the subpoenas was served on James C. Fields, Respondent 
(R. 96). 

9. On Sunday February 12, 1961 (R. 1127, 1129) Arthur A. Glad- 
stone went to the home of Charles J. Magee, auditor for Charles P. B. 


on | [389] 
Pinson, Inc., and interrogated him to determine whether Magee had done 
certain auditing work in connection with financial statements| submitted 
to the Commission by Charles P. B. Pinson (R. 99, 100, 102). Gladstone 
admitted requesting Magee not to communicate to Pinson "the fact that 

. we intended to subpoena him. . .” (R. 103). Gladstone stated he had 

no recollection that he had also asked Magee not to reveal to his client 
the substance of Gladstone's discussion with Magee (R. a Magee testi- 


fied as follows (R. 1129): 


A. Well, Mr. Gladstone as he went out to leave asked me not to 
tell or reveal or words to that effect to Mr. Pinson that he had 
come to see me and I told him under accounting ethics and being 
an accountant I felt obliged to teli Mr. Pinson that he had been 
there and he then asked | 
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me not to reveal the nature of the conversation. 
Mr. Gladstone conceded that Mr. Magee had made such a statement (R. 
108). 

10. During the course of Mr. Gladstone's interview with Mr. 
Magee (R. 1131), at which time no subpoena had been served on Mr. Ma- 
gee (R. 1132), Mr. Gladstone handed him a document containing the fol- 
lowing (R. 1132, 3): 


"The undersigned acknowledges due service of a subpoena requir- 
ing attendance at 10:00 A.M. in Room 403, United States Post Of- 
fice Building, Tampa, Florida, on February 20, 1961, to testify 
at a hearing before the Federal Communications Commission in 
the matter of Charles P. B. Pinson, Inc., et al, Docket Nos. 
13579, et al. | 


and Mr. Magee was thereupon induced to sign such paper (R. 1131) and 
did so under the impression that he might or might not be served with a 
subpeona (R. 1132). | 

11. In the absence of any exchange by Mr. Fields of technical 
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engineering data on Station KIK 578 in Docket No. 13586, counsel an- 
nounced that reliance would be made on the engineering data relating to 
said station as previously filed with the Commission (R. 117), counsel 
stating that the failure to exchange new data, as referred to in the Ex- 
aminer's pre-hearing order, resulted from his unfamiliarity with Com- 
mission practice (R. 123) (this being his first appearance in any pro- 
ceeding before the Commission (R. 127), his clients’ decision that the 
cost was excessive (R. 118), and that reliance on the data previously filed 
was permissible (R. 125). 


[390] 

12. There is no issue as to the service performance of any sta- 
tion licensed by Charles P. B. Pinson, Inc. (R. 131). 

13. Numerous witnesses testified that the service furnished by 
the Fields Tampa Pocket Paging Station and the Pinson St. Petersburg 
Station KIG 289 was excellent and most beneficial. Among these are the 
following: 

(a) Dr. William A. Moore, an orthopedic surgeon who had sub- 
scribed for a period of more than two years, stated that he found the serv- 
ice to be ". . . extremely helpful and very time-saving and beneficial to 
my patients, many of whom are emergency patients; especially getting 
quick calls to the hospital emergency room or occasionally, a home, in 
my automobile.” (R. 133). Dr. Moore testified that having such service 
available saved from 30 minutes to an hour at least in receiving calls 
(R. 134). Dr. Moore further testified that the service was available with- 
in a range of 10 miles and that he had experienced no difficulty at all in 
receiving the signal (R. 135). Dr. Moore, in response to a question as 
to the efficiency of the operators in handling calls stated: 

A. The best of any switchboard I have ever heard, and I have 

heard a few, in the army, Walter Reed, schools, hospitals and 

so forth. 

The physician further stated that any alternative service as might 
be furnished by the telephone company would be substantially more costly, 
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and that the operators were very helpful in taking the messages and hold- 
ing them while he was tied up in surgery (R. 136). Dr. Moore testified 
that he 


[391] | 
subscribed to the service after learning about it from a friend of his (R. 
138). Dr. Moore further testified that he subscribed to the telephone an- 
swering service for his office provided by Charles P. B. Pinson, Inc. but 
clearly understood that it was different from the service furnished by 
Fields. Dr. Moore further testified that he has heard of a beep- type of 
selective radio paging but that "It would not be of any great advantage to 
me, in fact, it would be a disadvantage if I was in church or ; theatre or 
someplace quiet. Having a beep, you wouldn't want it" (R. 142). This 
witness further indicated that he was completely aware of the difference 
between the service furnished by the telephone answering service fur- 
nished by the Pinson company and the pocket paging service furnished 
by Fields and that he made separate checks in payment therefor. (R. 133). 
(b) Don Starr, a newsman for WFLA-TYV, St. Petersburg News 
Bureau, testified that his Bureau utilized the auto phone service of Charles 
P. B. Pinson, Inc. in St. Petersburg and found it to be prompt, courteous, 
dependable and reliable (R. 149) and stated at R. 151: 
A. Well, I can only speak --- Well, for the entire media, since 
we all participate in this service and we have a news arrange- 
ment with them in St. Petersburg and Clearwater, in that we have 
a police-participation set-up. In other words, when an event oc- 
curs of news interest concerning the police, this service elimi- 
nates the job of calling each of the media in turn, the newspapers 


and the rest, and therefore this way he does not have to call but 
one number. The operator calls him in the car or wherever he 


happens to be, and in that way we 
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have gotten calls from the scene of an accident or fire within 
three minutes. In fact, it is an indispensable service. 
(c) Bill Mitchell, with the Pinellas County News Bureau of WLYC, 
St. Petersburg stated that the Auto-Phone service his Bureau received 
" _ . could be no better. Certainly we would hate to lose it’ (R. 154), and 
continued at R. 155: 
A. Well, when something happens in the police department they 
call direct the answering service instead of calling all the police 
reporters individually. They make one call to the answering 
service, and then, in turn, the answering service gives it to all 
of the police reporters in cars or at home, whichever is the case. 
There is a'terrific time-saving involved. It is an excellent serv- 
ice which we would hate to lose; very valuable to us. 


Q. Do you find it accurate and dependable? 
A. Yes,Ido. It has always been very accurate. 
Q. What about the time lag itself in the messages? 


A. Well, it is never more than two or three minutes' time lag, 
if at all. 
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Other testimony was given indicating that the Pocket Paging Serv- 
ice furnished by the James C. Fields Station was satisfactory (R. 160) by 
David Dious, engaged in operating cigarette vending machines, and by 
Squire Brock, the operator of coin-operated machines playing musical 
records (R. 184), Mr. Brock stating that: 

Well, all I can say is that it has always given mighty good serv- 

ice; I should say excellent service. 

The witness further testified that the station operators transmit mes- 
sages accurately and without delay. 

(a) Testimony as to the service rendered by the Pinson two-way 
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signalling station in St. Petersburg, Station KIG289, was given by an elec- 
trical contractor, John Gabrio (R. 248), by Burton Lemberg (R. 253), 
and by a general contractor, William H. Schnorr, who characterized the 
service as "excellent". | 
Two operators testified that they were instructed to communicate 
with customers of the Fields and Pinson Pocket Paging Stations and that 
names were taken in order without any selectivity whatever a. 232, 291), 
that approximately 80 customers were contacted and that not a single 
customer refused to testify or give statements on behalf of said Stations 
(R. 235). None of these witnesses was subpoenaed, all appearing volun- 
tarily and without any compensation. | 
14, Testimony was also given about the excellent service provided 
by the Pinson ship-shore station in St. Petersburg. Dean Braun testified 
that the Benton Company, which was engaged in dredging operations in 


Tampa Bay and which operated a dredge and several tugs, found this serv- 


ice very 
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useful (R. 169, 170). He referred to an occasion when a tug) sank and gave 


a distress signal which enabled the Company to notify the Coast Guard, 
with the result that a helicopter safely took off the two-man crew (R. 171, 


174). | 
15. John W. Staly, service engineer in charge of the Pinson sta- 

tions, testified that he had a first class radio-telephone license from the 

Federal Communications Commission, had never been suspended and had 

14 years' experience (R. 261-3); was available on a 24- hour basis for 

maintenance work at said stations (R. 270), living next door to the prin- 

cipal office of the Pinson Company in St. Petersburg; such maintenance 

work and service covering not only the station equipment itself, but mo- 

bile equipment furnished to customers. The witness further testified 

that he was instructed to follow the Commission's rules and regulations 

“to the letter at all times" (R. 270). The witness further gave some spe- 

cific instances wherein emergency or night service was given to customers, 
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e.g., on one occasion at 2:00 A.M. mobile communications equipment for 
a night patrol service; a service failure for a WFLA newsman was reme- 
died promptly at 9:00 P.M. (R. 272); he went out on several occasions on 
a boat to service equipment for the Benton Company (R. 273). Generally, 
this witness testified that a number of failures was only normal. Mr. 
Staly further testified that he made periodic inspection of the base station 
equipment (R. 274), that the log books were 
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properly maintained (R. 275) and that the corporation kept a daily record 
of the number of calls handled through the stations for each mobile unit, 
that each operator used a time stamp which automatically noted the time 
each message was received, and that generally there was a time lag of 
only 30 seconds to one minute between the receipt of telephone messages 
and the dispatch of such messages on the air (R. 279). The witness fur- 
ther testified that all of the auto phone equipment complied with FCC 
specifications and that a sufficient supply of mobile units was kept in in- 
ventory (R. 280). 

16. John W. Staly also testified concerning difficulties encounter- 
ed in maintaining service for Stations KIG289 and KIG 843 which had 
radiating antennae located on top of the Florida National Bank Building 
in St. Petersburg (R. 300-304). The witness testified that he had diffi- 
culty in gaining access to the antennas (R. 302, 3), that elevator service 
was quite poor to the roof of the building (R. 305). The witness testified 
that because of the obstructive, uncooperative tactics of the building per- 
sonnel, repairs on one occasion were delayed one day, thereby resulting 
in the station being off the air for a total of two days (R. 346, 348). 

17. The chief engineer for the Pinson stations testified that there 
were a number of instances where the transmitting equipment for Stations 
KIG389 and KIG843 was sabotaged (R. 308, 9). He indicated that unknown 
parties had inserted wrong value components in the exciter unit which 
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created an overload and that improper fuses had also been placed there- 
in to prevent blowing of the overload, thereby resulting in the burning 
of said parts and the disruption of service (R. 308, 9). The witness testi- 
fied that: 
A. It appeared as if someone had went in, changed the fuses 


to a heavy rating and capped in a very low ohmage resistor across 


the power supply so that when the operator stepped on the remote 
control or triggered the remote control, the transmitter would 
burn. | 
Mr. Staly further testified that there were occasions when unknown par- 
ties had tampered with fuses resulting in disruption of service (R. 348, 9). 

18. Charles P. B. Pinson, Inc. devoted a substantial amount of 
time to research in an effort to improve equipment and service for cus- 
tomers (R. 288). Included were the development and installation of new 
types of automatic line-balancing equipment and an automatic busy signal. 
John W. Staly testified (R. 282) that such equipment was designed to main- 
tain voice levels ataconstant level in the interest of maintaining clarity 
and quality of reception. The automatic device developed by the Pinson 
Company closes off re-transmitting equipment: as one mobile unit 1S 
talking to the base station, users of receivers and other cars hear a busy 
signal, thereby intending to promote privacy, although other mobile units 
could hear at least one side of the conversation if they wished (R. 299). 

19. The general character and reputation of Charles | P. B. Pinson, 
Inc. and of Charles P. B. 
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Pinson, individually and of James C. Fields, individually in the commun- 
ities in which they are located was established by numerous) iwitnesses as 
being good, as were their reputations for truth, honesty, and veracity. 
Character witnesses for Pinson testified at R. 147, 174, 221, 222 and 224. 
Testimony on behalf of Fields was given at pages 377, 378, 381 and 382. 
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(a’ Favorable character witnesses for Pinson included Don Starr, 
a newsreporter for Station WFLA-TV, St. Petersburg, who stated (R. 

147, 8, 9) that "to the best of my knowledge, Mr. Pinson enjoys an out- 
standing reputation in the community." 

(b) Dr. Pau! R. Hortin, Senior Minister of Christ Methodist 
Church in St. Petersburg (R. 218), the largest protestant church in that 
city and the second largest methodist church in Florida. Dr. Hortin testi- 
fied that he came to know Mr. Pinson personally when one of Mr. Pinson's 
employees was asphyxiated and Dr. Hortin officiated at her funeral, follow- 


ing which free telephone answering service was furnished the church by 


Pinson. Mr. Pinson was not a member of Dr. Hortin's church. 

(c) John M. DeChant, Jr., an insurance underwriter, testified that 
Pinson had a good general reputation in the community (R. 224). 

(a) John Gabrio, an electrical contractor in St. Petersburg, testi- 
fied that Pinson: ". . . is considered a reputable citizen, and Iam sure 
throughout the city there is no one I have ever talked to 
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that has said anything to the contrary." Mr. Gabrio also gave favorable 
testimony with reference to the reputation of the Pinson Company and 
Mr. Pinson's reputation, for truth and honesty (R. 251 and 252). 

(e) Burton Lemberg testified (R. 254) that Pinson’s reputation 
for truth and veracity was good. Mr. Lember is a general contractor. 

(£) William H. Schnorr, engaged in the general contracting busi- 
ness, also gave favorable testimony about both Mr. Pinson and the Pin- 
son Company (R. 257, 8). 

(g) Even Glenn L. Velboom, Jr., who was called by the Staff to 
give adverse testimony concerning Mr. Pinson’s reputation, admitted 
that Pinson was honest (R. 1205) and paid his obligations to the Bank, 
and that he had no knowledge of Mr. Pinson's general reputation for 
truthfulness (R. 1206). This witness also testified that he and Mr. Pin- 
son had had an altercation (R. 1208). Mr. Velboom was president of the 
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Florida National Bank in St. Petersburg and conceded that the only 
serious complaint about the presence in the building from time to time 
of Mr. Pinson and employees of the Pinson Company was received from 
a tenant who operated a telephone answering service (in competition with 


the Pinson Company) (R. 1211). | 
(h) Lawton Swann, Jr. appeared voluntarily (as did all witnesses 


for Pinson and Fields) and testified favorably as to the character of Mr. 

Pinson. He testified at pages 470 and 471 as follows: 
A. Well, when he was past the primary which he won by a 

considerable majority, and running on the Democratic ticket in 
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a predominantly Republican county, some information came to me 
that I felt I should discuss with him. I was his campaign treasurer. 
And it wasn't information which you would normally desire to use 
in a clean campaign, but it could have swung the election to his 
favor. I discussed it with him and he flatly refused to use it. 
Q. Was there any question as to the accuracy of the informa- 
tion in your opinion? : 
A. No, sir. | 
Q. It did involve or might reflect upon his opponent the Re- 
publican candidate? 
A. It could have, yes, sir. 
Q. In your judgment, it might have had a decisive effect on the 
election? | 
A. It my opinion it would have, yes. 
Q. Mr. Pinson declined to use it? 
A. Absolutely. | 
Mr. Swann continued that Pinson's reputation was very good, that he knew 
nothing derogatory concerning him and that his reputation for truth and 
veracity was excellent and that: "his word is just as good | as his bond." 
Mr. Swann, who is in the general insurance and life insurance 
business, referred to one incident which to his paoen was unique in 


[399] 


64 


20 years in the insurance business, stating that Pinson: 

". . . is the only man or woman that I have ever known to fuss at 
an insurance adjustor for trying to pay him too much money. He 
had a minor fire in the kitchen of his home, more smoke damage 
than fire damage, and the adjustor had three estimates, and Mr. 
Pinson felt they were out of line. He formerly built some houses 
and knows construction. So he refused to accept the lowest of the 
estimates, which were higher than he thought he should receive. . . 
So he himself went out and secured another contractor, had the 
job done and saved the company some $75 in round figures as I 
remember." 

(i) The Mayor of St. Petersburg, Edward F. Brantley, testified 
(R. 1893) that he had been personally acquainted with Charles P. B. Pin- 
son for 


[400] 
several years and had known of him by reputation for several years prior 
to that time, that Mr. Pinson had a good reputation generally and for truth 
and veracity and honesty and that: "I know nothing, absolutely, derogatory 
about Mr. Pinson." 

(j) Gerald'A. Wood (R. 376), a retired Canadian citizen who lives 
five or six months of the year in St. Petersburg, testified that he had 
known James C. Fields for only eight years, that his general reputation 
in the St. Petersburg area is good, that he knows nothing derogatory con- 
cerning him and that his reputation for truth and veracity in the commun- 
ity is good. 

(k) Orley DeGraw, prior to his retirement a Vice President and 
member of the board of Western Clock Company, a subsidiary of Gen- 
eral Time Corporation, testified favorably as to the reputation of James 
C. Fields in the St. Petersburg community and knew nothing derogatory 
concerning him. (R. 378). 

(1) Admiral George E. Porter (ret.), of the U. S. Navy, testified 
that he had been intimately acquainted with James C. Fields for the past 
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: 
seven years, and when asked about his general reputation in the St. 
Petersburg community, stated: 'I can say without qualification, Mr. 
Fields is an outstanding citizen of St. Petersburg.” Admiral Porter 
further testified that his reputation "is way above average" and that he 
knew absolutely nothing derogatory concerning him and that his reputa- 


tion for truth and veracity was "excellent in every respect.” 
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20. Fields entered the Navy in 1909 and at the end of the first 
cruise was paid off as a Quartermaster 2nd class. He reinlisted after 


four years and attended radio school in Brooklyn, New York, becoming 
a radio electrician. He served continuously until 1929. During World 
War I he was a Warrant Officer and reverted back to Chief Radio Man 
in 1922. Fields joined Radio Corporation of America as a field engineer 


and served continually with that company until January, 1943 when he 
went back on active duty with the Navy as Chief Radio Electrician and 
was immediately appointed Chief Warrant Officer. Fields was an in- 
structor for Officers Training School and served 27 months in the South 
Pacific, returning to the states in 1945 when he retired from the Navy 
and went back to work with Radio Corporation of America (R. 936). 

21. Fields obtained a special first class commercial license in 
1912 or 1913 (R. 939). Fields was with RCA Photo-Phone Division which 
involved installing and servicing theatre sound equipment. In 1931 Fields 
was technical inspector for RCA Photo-Phone (R. 942). He later became 
district manager for the service department in Baltimore covering seven 
states. In 1938 Fields was given the position of Senior Sales Engineer 
for Florida and Georgia, moved to Florida in 1952 and requested retire- 
ment April 1, 1954. Since that time Fields has acted as RCA's repre- 
sentative for Florida Power Company doing consultative and sales work. 

22. Fields became acquainted with Pinson through Fields' daugh- 
ter, Nancy, around 1954 (R. 943). His daughter has two children. When 
asked about his | 


[402] 
66 
[402] 
business relationship with Charles P. B. Pinson, Fields replied: 
"] don't remember any business relations, but he is a hell of a 

good fisherman and a lousy golfer and I have always liked 

Charles” (R. 944). Have you enjoyed a close and warm and satis- 

factory family relationship? Yes; I might say exceptionally so. 

I have had every confidence in Charles, and we have never had 

any argument or disagreements that amounted to anything at all, 

no. Do you have any question about his honesty? (R. 945). Never." 

Fields has invested a total of approximately $1,000 out-of-pocket 
in the Tampa station; (this does not take into account receipts from bill- 
ings) (R. 945). 

23. Official notice was taken of Exhibit "A" in File KIK 578 show- 
ing a breakdown of assets of James C. Fields and a net worth of $69,000, 
received by the Commission on January 28, 1957 and filed in support of 
Fields application, dated October 3, 1956 (R. 950). 

24. Official notice was taken of engineering reports received by 
the Commission on June 17, 1957 and dated June 12, 1957 signed by Ed- 
ward W. Deeters (R. 953). In October 1955 the FCC dismissed the Pin- 
son company’s application for a Tampa license. 

26. Fields had an extensive background in one and two-way sig- 
naling. In 1947 or 1948 he considered going into the two-way signaling 
business in the District of Columbia, having been offered an installation 
with no rent in a hospital and other factors which would tend to minimize 
expense. However, he considered it to be too costly (R. 954). Charles 
Pinson went into the auto-phone business in St. Petersburg against Fields’ 
recommendation (R. 954). 
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27. Fields described his decision to apply for the Tampa license 
as follows: 
"I thought, "May be I have been missing a bet here."’ I always 
knew that if two-way signaling was combined with telephone 
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answering and properly organized it would be a good investment. 
When Mr. Pinson was undertaking to expand this business of two- 
way communication, telephone answering service and paging, and 
when he was advised that license for a paging system in both 
cities would not be approved without considerable to-do, he with- 


drew one application for Tampa. 

And we discussed this. He had discussed this with me casual- 
ly without, of course, asking my opinion or anything on it. Later 
on when I say -- well, I thought, "Maybe there is something to 
this, and I will have to try again” -- and I asked his opinion on 
if I invested a few nickels for a paging system in Tampa if he 


thought it would be a good thing. I asked him at that time whether 
he had any objection if I would go ahead on this thing.; Well, he 
laughed and said, of course not, and so I thought it over and didn't 
do anything about it. This was during the first part of 1955, 1956 
-- '56, I believe. 
Then, later on, I decided that I would make an application for 
it, but I'm still not sold on it 100 per cent". So in October of 
1956 I did make out the application for the license. And asa 
matter of fact he assisted me in making out all the papers on the 
license application" (R. 955-6). | 
28. Fields had no office. There was nothing unusual about his 
going into Pinson's offices in St. Petersburg from time to time and the 
two men frequently met and had lunch together during business hours 
(R. 957). The Fields" transmittal letter dated January 25, 1957 was trans- 
mitted with Fields' knowledge and consent even though the signature was 
not that of Fields. The letter was prepared at his instructions (R. 959). 
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29. Fields was furnished periodic settlement sheets (een ap- 
plication of customer money received toward payment of the transmitter 
purchased under conditional sales contract and toward the cost of the 
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receivers (R. 959). Fields reflected as income and paid taxes on revenue 
from customers (R. 960). 

30. Fields testified that the statements in his letter-affidavit to 
the Commission, which was dated March 17, 1958, to the best of his knowl- 
edge, information and belief were true and correct (R. 961). Fields 
stated: "This letter is correct and was signed after due deliberation. 
This letter is a combination of Mr. Pinson and myself... It was typed 
in the St. Petersburg office” of Pinson (R. 961). Fields was present "dur- 
ing the consultations and read the letter carefully" (R. 962). 

31. Fields identified the November 4, 1957 contract as the first 
written contract with the Pinson company governing operation of the 
Fields station. At that time the license had not been granted (R. 964). 

32. Fields testified that on March 10, upon receipt of the FCC 
telegram which was read to him on the telephone from Western Union 
and which directed him to take Station KIK 578 off the air, he immedi- 
ately telephoned the St. Petersburg office of the Pinson company, then 
got in touch with the operator at the paging station control point in Tampa 
by means of the leased line and told the girl that he had received a wire 
from the FCC and to discontinue the paging system immediately (R. 964). 
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33. Fields did not accompany Pinson to Washington to attempt to 
settle the matter and restore service for two reasons: because of the 


additional expense and because Fields was ill and was not physically 
capable of going (R. 966). Moreover, he had never talked to and was not 
personally acquainted with any member of the Commission’s staff in the 
Common Carrier Division as was Pinson. 

34. Fields had no intent to deceive the Commission on any point 
at any time. To the best of Fields knowledge, information and belief, all 
the facts and figures contained in the document filed with the FCC were 
true and accurate and in executing the conditional sales contract and in 
issuing the check dated March 3, 1958, Fields had no purpose or intent 
to mislead or deceive anyone (R. 968). 
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35. Fields’ statement that he personally telephone 2a the operator 
at his Tampa station, informed her of the FCC telegram and ordered her 
to take the station off the air immediately, is completely corroborated 
by the operator who was on duty, Tinia Nora Douglas. She was on duty 
on March 10, 1958 and identified the log entry in Station KIK 578 log book, 
Sheet No. 1 of Pinson Exhibit No. 2, as having been made by her, as fol- 
lows: 


| 

'Tinia Nora Douglas, Station removed from Air March 10, 1958 

at 7:54 P.M. in response to telegraphic order from FCC." (R. 1814). 
She testified: : 
‘Mr. Fields called me on the telephone from the St. Petersburg of- 

fice, and told me he had received such a telegram, and I was to 

take the station off the air immediately." | 

| 
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And she thereupon carried out Mr. Fields’ instructions (R. 1815). 
36. Mrs. Douglas also identified Fields Exhibit No. 2: 
"Mr. James C. Fields, the owner of the Paging sy stem, is to ad- 


mitted to the office at any time and his instructions on the Paging 
system carried out to the letter." | 
and stated that the above legend had been posted on the bulletin board 
"right beside the FCC license in the Tampa office" (R. 1816) ever since 
the pocket paging began. 
37. Another operator, Bea Langford, testified that Fields Ex- 
hibit No. 2 had always been posted on the bulletin board ever since the 
Fields pocket paging first went on the air in March, 1958 R. 1827, 8). 
38. Fields made clear that he had no thought of going into the 


radio paging business if he had to provide space, equipme nt, personnel 
and all requirements. He was convinced that it was not profitable to en- 
gage in such a business without an auxiliary business (R. 983). 

39. The engineering data for the Fields station was ordered by 
Fields himself who telephoned Edward W. Deeters of the Engineering 
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firm of William L.' Foss, Inc. in Washington and authorized him to pre- 
pare such data and submit it to the Commission (R. 991). Fields frank- 
ly stated that he could find no record showing that he had paid Deeters 
for such work but he was quite confident that he had paid him and re- 
called that the amount was approximately $75 or $100 (R. 992). Fields 
thought that most of it was 
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handled by telephone. This testimony was given by Fields in Tampa on 
March 1, 1961 (R. 992). Deeters was not a witness at any time during 
the Tampa hearing which lasted three weeks and which ended on March 
8, 1961. (R. 992). 

40. The Commission's staff adduced detailed testimony in an ef- 
fort to establish, by innuendo and otherwise, that this work was paid for 
by Pinson (R. 2-33-36). However, Deeters, when he testified in Wash- 
ington on April 20, 1961 fully corroborated Fields’ memory of what had 
transpired and stated that he had received a telephone call from Fields 
asking him to proceed with the engineering for the Tampa station (R. 
1947). Deeters also recalled that he had been paid for this work by 
Fields (R. 1948). Deeters could find no record indicating with certainty 
by whom he had been paid but it was nevertheless his recollection that 
payment had been made by Fields (R. 1949). 

41. Deeters was unable to state, either from his independent 
recollection or from any records, that any check received by him at any 
time in the past from Charles P. B. Pinson, Inc. or Pinson individually 
was identifiable as a check in payment of the engineering work perform- 
ed by him at the request of Fields (R. 1950). Indeed, after rigorous 
cross-examination by Commission counsel, Deeters finally testified that 
a check of $170.60 which he had received from Pinson was not in pay- 
ment of the charges incurred for the Fields engineering. Deeters stated 
at page 2036: "I don’t feel that the check for $170.60 had anything to do 
with the Fields engineering.” 
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42. There is no testimony or any other evidence to dispute the 
fact that Fields, without consulting Pinson, ordered Station KIK 578 off 
the air immediately upon receipt of the Commission's telegraphic order 
on March 10, 1958. Pinson's testimony (R. 600, 1) is fully consistent 
with the testimony of Fields and Douglas and with the telegram itself. 
Pinson further testified that when he received notification from Fields 
(after Fields had ordered Mrs. Douglas to take the station off the air) he 
verified the message himself by telephone to Western Union (the telegram, 
which is in evidence, shows the message was reread at 7: 56 P.M.) and 
then, at Fields’ request, went to:Tampa from St. Petersburg to “check it 
for him to be sure that this station was inoperative” (R. 600). 

43. The radio paging equipment of Fields’ Station KIK 578 has 
been maintained since it first became operative in March, 1958 by Radio 
Service, Inc. of Tampa. DeWitt C. Bailey, who has been manager of 
Radio Service, Inc. since 1950, testified that his company has maintained 
on a 24-hour basis all service required and that such service included 
making monthly inspections of the transmitter (R. 441), taking readings 
of the two meters located on the transmitter, and making each frequency 
modulation and power measurements as are required by oe applicable 
Commission rules and regulations (R. 435). 

44. Mr. Bailey further testified that his company also has a con- 
tract with Charles P. B. Pinson, Inc. to maintain the equipment of Station 
KIB 386 (R. 435). Radio Service, Inc. separately itemizes billings to 
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reflect separately the services performed for the two stations (R. 447). 
The monthly charges to Fields for service to Station KIK 578 would be 


twice as large but for the fact that Radio Service, Inc. was) also under 
contract with Station KIB 386, owned by the Charles P. B. Pinson Com- 
pany (R. 449). The technical competency of Bailey was clearly estab- 
lished (R. 482). He has held a first class radio-telephone operator li- 
cense and a first class radio-telegraph operator license for more than 
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20 years (R. 431), and Radio Service, Inc. has maintained the equipment 
for General Telephone Company in the Tampa area for seven or eight 
years (R. 433). 

45. There is no issue in the proceeding as to improper opera- 
tion of Station KIK 578 (R. 442). 

46. Pinson testified that the statements contained in the letter 
dated March 17, 1958 addressed to the Secretary of the Federal Com- 
munications Commission and signed by him as President of Charles P. 
B. Pinson, Inc., and sworn to and subscribed before a notary on the 
same date, which instrument was introduced into evidence as Pinson 
Exhibit No. 1, were, to the best of his knowledge, information and be- 
lief, true and correct when made (R. 534). 

47. Pinson testified that the letter signed by James C. Fields 
on the same date and addressed to the Secretary of the Commission, 
also signed by Pinson was true and correct (R. 535). 

48. Pinson testified that to the best of his knowledge, informa- 
tion and belief the statements contained in the documents comprising 
Pinson Exhibits 1 and 2 were true and correct (R. 538). 


[410] 

49. Pinson testified that he is a son-in-law of James C. Fields, 
having married his daughter, Nancy, and that he is the father of Bar- 
bara and Charles Pinson, the grandchildren of Fields. Barbara was 
five in August and Charles was four in December, 1960. Pinson testi- 
fied that he performed certain construction work for Fields and built 
a carport for him and that a normal family relationship existed between 
them for a great many years. Pinson further stated that he was not fur- 
nishing any money to Fields for the operation of the paging station in 
Tampa owned by Fields (R. 546). Fields had never advanced any money 
or loaned any money to Pinson and there are no loans outstanding be- 
tween Fields and Pinson personally or between Fields and the Pinson 
corporation (R. 549). 
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50. Pinson testified that neither he nor Charles P. B. Pinson, 
Inc. has ever been found by any competent authority to have violated any 
federal statute pertaining to income tax or to wages and hours of em- 
ployees (R. 549). 

51. Pinson testified that he and his company had aiways attempt- 
ed to abide by all the rules and regulations of the Commission. Pinson 
further testified that he had never been convicted of any crime involving 
moral turpitude or of any felony (R. 550). 

52. Counsel for Fields and Pinson moved to incorporate by ref- 
erence all financial and other statements and exhibits filed by Pinson 
and Fields in connection with all stations for which renewal applications 
are pending (R. 551). 
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53. Pinson was generally well informed on the mobile radio 
communications industry (R. 586). Pinson received an honorable dis- 
charge from the United States Army on December 12, 1945 (R. 899). He 
was attached to the 3rd Technical School Squadron, Air Force, Lowry 
Field, Denver, Colorado and received a commendation. He was recom- 
mended on November 7, 1945 for Officers Candidate School, after serv- 
ing as B-29 Flight Engineer Instruction, his commanding officer stating 
in part: "He has had officers as students . . . and has clearly shown 
leadership to a high degree. His character is excellent and he appears 
to be generally a good, clean and conscientious soldier. His bearing 
and appearance is excellent" (R. 900-1). 


54. Pinson received an award on December 4, 1959 from the 


Florida Nurses Association "for outstanding service to the; ‘profession 
of nursing and to the Florida Nursing Association", in connection with 
furnishing telephone answering service (R. 903, 4). 

55. Ina campaign for representative from Pinellas County (St. 
Petersburg) in the Florida legislature, Pinson received approximately 
60,000 votes (R. 472). | 
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56 Pinson was engaged in the building and construction busi- 
ness from 1947 to 1958, during which period he designed approximately 
1,000 blueprints of houses and supervised the construction of approxi- 
mately 130 structures, mostly single-family residences (R. 1976). Pin- 
son poured the supporting structure and built the monitoring radio tower 
located on the Pinson company's 
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property in St. Petersburg. Pinson was a certified flight engineer and 
was issued the appropriate aeronautical rating by the United States Air 
Force (R. 1797). He was employed as an engineer by Baylis Equipment 
Company in Tampa in the installation of water softening equipment, 
plumbing and boilers (R. 1880). 

57. Mrs. Helen Smith Distler had been employed by the Pinson 
company in March 1959 as a bookkeeper and secretary. She recalled 
the occasion when Gladstone and other FCC personnel came to the Pin- 
son company's offices on March 30, 1959 (R. 1725). She stated that 
Gladstone was in the office when she returned from lunch about 1:30 P.M. 
(R. 1726), at which time he was sitting at her desk looking at some pa- 
pers thereon (R. 1727). 

58. She identified a document which she typed that same after- 
noon or next day at the request of Pinson: namely, Pinson Exhibit 10. 
She had not seen the document from 1959 until about two weeks before 
she testified on March 1, 1961 (R. 1734). 

59. Pinson Exhibit 10 recites that "It was obvious that Mr. Glad- 
stone had been going through the files and correspondence on my desk. 
Mr. Gladstone showed me his identification and then took over the office 
completely.” The Exhibit also contains the following: 

Mr. Gladstone asked to see the advertising literature which we 

send out. I informed him the only thing we sent out was a form 

letter to businesses. He asked for a copy of this letter which I 

gave him. 
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He also asked for some old advertising literature. I went into 
the room in the rear of the building and obtained a card, as at- 
tached. When I returned Mr. Gladstone was going thru our fil- 
ing cabinet. I did not extract any papers from it, but I did see 
him consult our Monthly Statement from the Florida National 
Bank. Mr. Gladstone asked me about Mr. Fields’ account. I 


showed him the page in the Accounts Payable Ledger. He asked 
me for proof of the "Sales" figures, which I could not give him. 
He told me to type a copy of the ledger sheet for Mr. Fields and 
sign it. ... Mr. Gladstone referred to the delinquent account 
letters which were on my desk and showed me one in particular. 
It was addressed to Burnes Air Conditioning & Heating (copy at- 
tached hereto). He asked me if this referred to Tampa Pocket 
Paging and I replied that it did. He then told me to type a copy 
of it and sign it. Mr. Gladstone and Mr. Harrison went thru, 
card by card, our ledger cards. Several they hesitated at but I 
did not see them make any notes. Mr. Gladstone took a sample 
of our bills. (underscoring added) | 
60. Pinson gave Mrs. Distler no instructions about what to put 
in the letter, simply asking her to write what she remembered that day 
(R. 1731). Mrs. Distler was employed by the Pinson company seven or 
eight months, resigning in September 1959 (R. 1732). Mrs. ‘Distler was 
a voluntary witness (R. 1733). She spent approximately two hours with 
Gladstone until the arrival of Fields at 3 or 3:30 P.M., (R. 1736, 7) and 
testified she felt that Gladstone has been looking at corporate letters on 


her desk when she entered. Pinson arrived around 3:30 or (4: 00 P.M. 
(R. 1736). | 


61. She did not sign or initial Pinson Exhibit 10 R. 1943), but 
she definitely recognized that it was her writing, stating at page 1744: 
"Tt is in my manner of talking; that is all; the way I put things. 
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And then it has the type of things that I remember. Once I have 

read it, it recalls them to my memory." 

The witness had a clear recollection after seeing the Exhibit 
that the events described therein actually occurred as she wrote them 
(R. 1748). 

62. In the absence of any official of the Pinson company, and at 
the direction of Gladstone, Mrs. Distler got various documents and 
showed them to him (R. 1751) and typed various documents, signed her 
name thereto as directed by Gladstone and turned them over to him: 

See Pinson Exhibit'10. She also testified that Gladstone looked through 
the ledger cards on her desk and the general ledger of accounts (R. 1752). 

63. The witness testified she would have come to testify whether 
or not she were paid anything, that she had no interest other than to speak 
the truth, that Pinson made no promise of any kind to induce her to come 
to the hearing (R. 1755). 

64. Mary Gaskins, an operator for Charles P. B. Pinson, Inc. for 
the past three years, testified that she was first employed in April, 1958. 
She recalled the occasion on March 30, 1959 when Arthur A. Gladstone 
visited the company’s offices in St. Petersburg. At that time she was a 
service operator. Miss Gaskins informed Gladstone that Pinson was out 
to lunch and the secretary-bookkeeper, Helen Smith (later Helen Smith 
Distler), was also out. She asked Gladstone to be seated in the outer of- 
fice until the secretary returned (R. 1762). Miss Gaskins then returned 
to the control room (R. 1763). This conversation occurred during the 
lunch period, shortly after 12 o’clock. Miss Gaskins testified that she 
indicated Mr. Gladstone should be seated in the outer office which was 
separated from 
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the bookkeeper’s desk by a glass wall and a glass sliding door which 
was customarily kept closed when the bookkeeper was not present. She 
testified that this door was closed when she first went out to see Gladstone 
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(R. 1764, 5), that when she returned to the rear of the building she closed 


the glass sliding door. 

65. Miss Gaskins further stated that she saw Helen Smith sev- 
eral times after Miss Smith returned from lunch and after Miss Smith 
went up to the front office (R. 1765), that Helen Smith asked that steps 
be made to locate Pinson, whereupon she immediately started making 
attempts to locate him. Miss Gaskins testified that Helen Smith re- 
turned to the rear part of the building where the switchboard ‘was lo- 
cated on several occasions (R. 1766) and that "she seemed highly nervous 
and had tears in her eyes". At this point the following colloqy occurred: 

MR. DEVORE: I object. I ask that the response of the witness 

be stricken from the records. It is calling for a mental opera- 

tion on the part of this witness to describe a physical appearance 
of another person. I don’t know how this witness can testify to 


such a matter. 


| 
PRESIDING EXAMINER: Do you wish to answer the objection, 
Mr. Newfield? 


MR, NEWFIELD: Yes. | 

Your Honor, the question called for her to state what she observed. 
It didn't require any mental operation at all except the use of eye- 
sight. And I submit that the witness is thoroughly competent, and 
it is obviously permissable to state what she observed as to the 


witness. | 


MR. DE VORE: Mr. Examiner, let me point out that ‘Helen Smith 
Distler was a witness in this proceeding. There was no question 
placed to her by counsel as to what her state or emotional state 
was, during the proceeding. If | 
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the best evidence were to be presented, it would have been the 
statement of the witness herself. Now to try and establish through 
this witness what the emotional state of Helen Smith was at the 


78 
time, I suggest to you is improper. It is not the best evidence. 


PRESIDING EXAMINER: For the reasons just stated by coun- 
sel, Iam granting the motion to strike. It would have been per- 
missable as corroborating evidence, but the party did testify and 
no such evidence was given by her. 


MR. NEWFIELD: Do you mean, Mr. Examiner, you will not per- 
mit this witness to answer a question as to what she observed as 
to the demeanor of this witness? The appearance of this witness? 


PRESIDING EXAMINER: In view of the fact that it could have no 
possible weight in the absence of testimony by Miss Smith, as 
her name was at that time, I am granting the motion to strike. 

(R. 1767, 8). 

66. The Commission Staff subpoenaed Joseph H. Wofford from 
Houston, Texas as a surprise witness and he testified on March 3, 1961 
in Tampa with reference to negotiations with Pinson for the sale of Wof- 
ford’s two-way mobile radio station in Tampa. wofford stated that his 
first contact with Pinson was in the summer of 1956 when Pinson tele- 
phoned him about selling Wofford’s station in Tampa. Wofford told Pin- 
son he was not interested (R. 1411). Later in February 1957, accord- 
ing to Wofford’s first testimony, Pinson made several telephone calls 
and the contract was finally negotiated on May 29, 1957 (R. 1412). 

67. The tendency of the aforesaid evidence was to impeach testi- 
mony by both Fields and Pinson as to the circumstances under which 
Pinson withdrew his application for a Tampa license and the inception 
of Fields’ application for a Tampa license. 


[417] 

68. On cross-examination, after the contents of the official Com- 
mission station file KIB 386 had been brought to Wofford’s attention by 
counsel for Fields and Pinson (R. 1418), Wofford realized that he could 
not have signed the May 29, 1957 contract submitted to him by Pinson on 
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that date (R. 1420). Wofford explained that his prior direct testimony 
that the contract had been negotiated on said date was based entirely on 
a notation he found in his Houston files (R. 1423) that such a contract 
was effective May 29, 1957. The contract filed with the Commission did 
not show any signature by Wofford (R. 1866). 

69. Wofford subsequently admitted that the Form 702 application 
for consent to assign the station was not signed by him until July 12, 

1957 (R. 1422). As later brought out on March 8, 1961 (after Pinson had 
had an opportunity to examine his St. Petersburg files), it was clearly 
established by Pinson Exhibit 14 that the only executed contract was 
dated June 24, 1957, was signed by Pinson on that date and by Wofford 

on June 28 and that the May 29, 1957 contract was thereby "declared null 
and void" (R. 1858). 

70. The entire sequence of events relating to the acquisition by 
Charles P. B. Pinson, Inc. of station KIB 386 from Wofford is clearly 
demonstrated by Pinson Exhibits 11 - 22, both inclusive. Commission 
authority to make the assignment was granted on October 28, and the as- 
signment was made on December 3, 1957 (R. 1867). | 

71. Joseph H. Wofford had been excused as a witness over the 
objection of counsel for Pinson and Fields who stated that he ee wish 
to recall Wofford after having 
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had an opportunity to check appropriate correspondence (R. 1428). Com- 
mission counsel objected to such request by counsel for Pinson and Fields 
and remarked that "This man has come all the way from Texas" and the 
Presiding Examiner refused to permit further cross-examination unless 
it were done at that time (R. 1430). The witness was aaa excused 
(R. 1431). 

72. It was then indicated that Mr. Wofford would pena in Tampa 
overnight to afford Pinson an opportunity to examine correspondence in 


his St. Petersburg office. Although the Examiner was unwilling to hold a 
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session the next day (Saturday) (R. 1432), and although Mr. Rosenson 
had no objection to a night session that same Friday evening (March 3) 
from 8 until 9 o'clock, Mr. De Vore objected, whereupon the Presiding 
Examiner made the following statement: "I think you will have to recog- 
nize, Mr. De Vore, there is an extreme element of surprise in the pro- 
duction of this witness and going into this line of questioning". The Ex- 
aminer declined to hold a hearing that night but agreed to do so the next 
morning (R. 1433). It was made clear by counsel for Pinson and Fields 
that "until the moment Mr. Wofford stepped on the stand we didn't know 
the identity of this witness which was carefully concealed” (R. 1433). 


73. Commission counsel was so solicitous of Mr. Wofford's 


travel convenience and was so concerned that Wofford not be permitted 
to testify further that, even though Mr. Rosenson had consented to a ses- 
sion the next morning at which Mr. Wofford would again take the stand, 
Mr. De Vore assumed the role of advocate for Mr. Rosenson and made 
the following gratuitous statement at page 1434: 


[419] 
PRESIDING EXAMINER: I stated I could not see how Mr. Rosen- 
son would be prejudiced if he were not here. 


MR. NEWFIELD: Yes. 
If we adjourned at the closing time, say of 4:30 -- 


PRESIDING EXAMINER: I have fully intended to do that. 
MR. NEWFIELD: This is an element of surprise, too. 


MR. DeVORE: Mr. Examiner, let me point out I think you are 
wrong in your conception of Mr. Rosenson’s participation in this 
proceeding. His succeeding in regard to the application for a 
license for a one-way paging station in Tampa may very well de- 
pend on the conclusions reached with regard to both Mr. Fields 
and Mr. Pinson and their operation of the Tampa station. To ex- 
clude and say Mr. Rosenson has no interest in the bona fides of 
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Mr. Pinson I think is missing the issues that are involved in this 

proceeding. 

74. Mr. Wofford was permitted to take the stand late on the after- 
noon of March 3 after having had his memory refreshed by reference to 
the official Commission station file and to a part of Pinson’s file which 


happened to be then available. Wofford explained that he had found noth- 
ing of any substance in his records in Houston (R. 1447) and stated flatly 
that the contract finally executed between the parties was dated June 25, 
1957 (R. 1450). | 

75. Counsel for Pinson and Fields again requested the Examiner 
to permit him to place Wofford on the stand the next day after an oppor- 
tunity had been afforded Pinson to check his files in St. Petersburg for 
further documentary evidence relating to the transaction, provided this 
were convenient with Mr. Wofford. However, this request was refused. 
the Examiner stating: "I have afforded you the opportunity to put Mr. 
Wofford back on. I will not hold him any longer nor will I 
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hold a session tomorrow morning" (R. 1450). 

76. It was finally made clear, when Pinson testified | on March 8, 
1961, from Pinson Exhibits 11 - 22 and from Pinson's testimony, that 
Wofford's first recollection was faulty as to the year in which negotia- 
tions relating to the acquisition by the Pinson company of station KIB 
386 from Wofford occurred. The documentary evidence located by Pin- 
son showed conclusively that said negotiations began when Pinson tele- 
phoned Wofford on May 29, 1957 (R. 1872). Irrefutable evidence was also 
adduced showing that Pinson and Wofford did indeed carry on discussions 
relating to the sale of a station owned by Wofford during the same span 
of months: January to April as first testified to by Wofford, (R. 1426). 
However, these negotiations occurred in 1959, not in 1957 and related to 
Wofford's station located in Jacksonville, Florida not to Wofford's Tampa 
station (R. 1873-4). | 
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77. Finally, there was no evidence with reference to Pinson's 
negotiations with Wofford which would refute in any way Pinson's testi- 
mony regarding acquisition of station KIB 386 or the inception of Fields' 
application or Fields’ intention to apply for a license for a Tampa sta- 
tion. 

78. Activities of and decisions made by James C. Fields in con- 
nection with Station KIK 578 demonstrate that Fields was the real and 
not merely the nominal owner of said station. These include the follow- 
ing: 

(a). Upon receipt of the Commission's telegram on March 12, 
1958 Fields himself instructed the duty operator to remove Station KIK 
578 from the air 


[421] 

immediately (R. 965). He then called Pinson, instructed him to go to 
Tampa and make certain the station was inoperative (R. 965). 

(b). Fields received income from the station and paid income 
taxes thereon from the date the station went on the air in March 1958 
(R. 971-3). 

(c). Between the time when Pinson withdrew his application for 
a Tampa paging station license (October 17, 1955, R. 563, 565) and the 
time when Fields signed his application for a Tampa license a year later 
(October 3, 1956, R. 570), Fields gave consideration to the matter (R. 
953-5). Thereafter, Fields made preliminary inquiries as to facilities 
in Tampa but was still undecided and withheld filing his application un- 
til January 1957 (R. 956, 572). The letter transmitting the application 
was prepared at Fields’ instructions (R. 957). On May 27, 1957 Fields 
signed a letter requesting 10 days additional time in which to file en- 
gineering data (R. 958). Fields made a budget for various equipment 
and expenses (R. 975), assisted in preparing exhibits to the application 
(R. 978-980) and made studies relating to rates and tariff (R. 981). 

(d). Fields personally contacted the engineering firm in Wash- 
ington and ordered engineering data (R. 991), and made payment for this 


[422] 
83 | 
work (R. 992). Fields was generally familiar with Part 21 of the Com- 
mission's rules and regulations (R. 995), assisted in the preparation of 
an application and exhibits for modification (change of location of anten- 
na) (R. 996-7). | 
(e). When Pinson notified Fields that the transmitter had arrived 
in St. Petersburg, Fields refused to accept delivery, instructed that it be 


sent to Tampa, 
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and asked Pinson to have Radio Service, Inc. (Bailey) to make the installa- 
tion (R. 1011). | 

(f£). When Pinson presented Fields with the bill (erat. 77) cover- 
ing the cost of the transmitter on March 3, 1958, Fields immediately is- 
sued his check in payment (R. 1002, 4). These transactions occurred on 
March 3, 1958 because the Fields station was just put in commission or 
was just about to go into commission and Pinson and Fields desired to put 
matters on a business-like basis in writing (R. 1005). : 

(g). Fields solicited accounts for his station (R. 1021). 

(h). Fields had access to accounts kept by the Pinson company 
pertaining to Station KIK 578 and there were periodic written accounting 
settlements submitted by the Pinson company (R. 1061). Fields made a 
number of visits to the Tampa office of his station, is generally familiar 
with the installation and with the station log, and has seen to it that re- 
quirements of applicable rules were adhered to, and instructed Pinson 
not to allow any employees to "get out of line" in carrying on the opera- 
tion of the station, and reminded Pinson that Fields is responsible for 
its operation (R. 1078-9). See Accounting - Fields Ex. 9 Rejected. 

79. Charles J. Magee, auditor employed by the Pinson company, 
testified as a witness subpoenaed by the Commission that on February 
12, 1961 Arthur A. Gladstone interviewed him with reference to auditing 
work which he had done for the Pinson company. He testified that when 
Gladstone was leaving he requested Magee not to reveal to Pinson that 


he had come to see 
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Magee, whereupon Magee told Gladstone that he felt obliged, under ac- 
counting ethics, to inform his client that Gladstone had been there. Glad- 
stone then asked Magee not to reveal the nature of the conversation (R. 
1129). 

80. Magee flatly contradicted Gladstone's testimony that he had 
at the very beginning of his discussion with Magee on February 12, 1961, 
informed Magee that he had a constitution right not to discuss the matter 
(R. 109). Magee stated: "I don't recall Mr. Gladstone making any state- 
ments about my constitutional rights at any time over there.” (R. 1134). 

81. The Commission sought to establish that Pinson falsely rep- 
resented that Form L information filed by the Pinson company with the 
Commission had been prepared by his accountant. The testimony of 
Magee clearly tended to establish that there was no such false repre- 
sentation. Magee testified that he had prepared income tax returns for 
the Pinson company from 1952 to date (R. 1136, 7). Specifically, Magee 
testified that he devoted approximately three weeks time to the prepara- 
tion of the corporation's return for the fiscal year ended November 30, 
1958 (R. 1137). Magee testified that he is a member of the National As- 
sociation of Public Accountants, the Florida Accountants Association 
and the National Association of Tax Accountants. He stated that he fol- 
lowed accepted accounting procedures deemed necessary in the circum- 
stances to satisfy himself that the returns were accurate, true and cor- 
rect (R. 1140, 41), he was afforded adequate and full cooperation by Pin- 
son individually, who made available such records, documents 
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and other data of the corporation as were required, and Pinson respond- 


ed readily to every request for information made of him (R. 1141). 

82. Contrary to the impression sought to be created by Commis- 
sion counsel that Magee had done little accounting work for the Pinson 
company and was wholly unfamiliar with the Form L report for 1959, 
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Magee testified that in the preparation of his returns for the Corporas 
tion, he took all the records of expense, all the assets of the company 
and all income of the company into account. This involved a review of 
the bank deposit statements for the company, records of money owed 
on notes, and notes receivable (R. 1142). Magee further stated that he 
verified notes receivable and checked the mortgages held by the cor- 
poration securing said notes, and examined each of these items as to 
the balances due on the mortgages (R. 1143). He checked and verified 
by physical inspection notes payable by the corporation (R. 1144), veri- 
fied and reconciled balances and checked periodic reports from banks 
reflecting collection of monies due on notes payable to the corporation 
(R. 1145). Magee also examined deposit slips and verified that they had 
been stamped by the bank (R. 1146). | 
83. With reference to a letter dated December 15, 1960 signed 
by Pinson and addressed to the Commission, stating that the. ‘Pinson com- 
pany was attaching a balance sheet as of December 1, 1959, Magee testi- 
fied at R. 1147 the original Schedule L which he prepared which was 
attached to the income tax return of the Pinson company (R. 1150) con- 
tained the same figures as were reflected on the Schedule L- ‘balance sheet 
filed with the Commission, which was transmitted by Pinson to the Com- 
mission with 
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the statement: "Attached hereto are the financial reports filed by our 
accounting firm for attachment to our Form L reports as requested by 
you..." (R. 1149). | 

84. With reference to the balance sheet of Charles P. B. Pinson, 
Inc. as of December 1, 1959 (R. 1153), Pinson showed Magee the Form 
L report and asked Magee precisely how the financial statement should 
be prepared for filing with the Commission (R. 1154) and Magee testi- 
fied he told Pinson: "All he had to do is take the scheduled depreciation 
which I had already prepared for tax purposes and each item was listed 


in there separately and I said ‘all you have to do is take out those 
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particular items and add up your depreciation and subtract it from the 
value of the assets and then you have the book value, what it is worth 
today’"’ (R. 1154, 5). Magee further testified that Pinson on that occa- 
sion showed Magee a proposed return with some penciled figures there- 
on, whereupon the following conversation occurred: 
A. Well, he asked me, "Now," he said, "Will this tell them what 
they want to know?" And I looked it over and I said "Yes", but 
I said, "Just for your own safety I would state at the bottom that 
it did not reflect the money owed to you,” and according to this 
he followed my advice and put it on, that this report did not re- 
flect the amount of money owed to Mr. Pinson. 


Q. Is this the exact language you suggested he append? 


A. Yes, that is just what I was talking about, it doesn't reflect 
the amount of money owed. 


MR. DE VORE: Didn't you ask the witness to refer to the docu- 
ment in your hand? 


MR. NEWFIELD: No, I did not show him this copy. 


BY MR. NEWFIELD: 
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Q. Have you seen this copy, have I shown you this copy just now? 
A. No, Sir. 


PRESIDING EXAMINER: Let the record show that it is a docu- 


ment which counsel] has. 


MR. NEWFIELD: I would like the record to show also that Mr. 
Gladstone stated sotto voce that I had shown it to him. 


PRESIDING EXAMINER: Well -- let us proceed with the cross - 
examination. 
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MR. GLADSTONE: If that statement is on the record, Mr. Ex- 
aminer, I would like to reply to it. 


PRESIDING EXAMINER: I will allow you to reply whether you 


did or did not make the remark. ! 


MR. GLADSTONE: I would like the record to show that I sug- 
gested to Mr. De Vore that Mr. Newfield had exhibited that docu- 


ment to the witness. | 


85. In summary, Magee testified that if Pinson had followed 
Magee's suggestions and had accurately taken the figures which Magee 
himself had compiled and placed on the corporation's income tax return, 
and had eliminated the items Magee referred to which had no relation to 
the radio operations of the Pinson company, the figures reflected on the 
balance sheet as of December 1, 1959 would have been the equivalent of 
the applicable figures taken from Schedule L filed with the Commission 
(R. 1157). 

86. Pinson went to Magee's office and asked him to prepare the 
balance sheet submitted to the Commission on the Form L report, where- 
upon Magee took out his copy of the corporate return for the year ended 
November 30, 1959 (R. 1159) and showed Pinson how he could obtain from 
that the necessary information and stated to Pinson: 
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‘It isn't a matter of making another balance sheet, you have sit right there, 
you can just take it off the tax return and you have just what they want' 
(R. 1159). | 

87. After Magee had been cross-examined by counsel for Fields 
and Pinson, the Examiner announced an adjournment until after lunch, 
whereupon Commission counsel stated: "Mr. Magee is our witness and 
I am not going to permit Mr. Newfield or Mr. Pinson to use the luncheon 
recess to consult with Mr. Magee or to try to prepare this information 


at that time..." (R. 1162). 


88 
MR. NEWFIELD: I appreciate the solicitude of counsel for this 


witness’ convenience, but let me point out, your Honor, Mr. Ma- 

gee is the auditor of the Pinson company and we have a perfect 

right to put him on the stand as our witness any time and consult 
with him any time without the presence of counsel for the Com- 

mission (R. 1163). 

88. Jules G. Victor, building superintendent of the Florida Na- 
tional Bank Building in St. Petersburg, testified for the Commission in 
an effort to impeach the credibility of John Staly, engineer for the Pin- 
son company. who had previously testified about difficulties encountered 
in keeping antenna equipment located on the roof of said building in good 
operating order (R. 300 - 08; 344, 346, 348). Victor's credibility was 
substantially questioned (R. 1278, 1283, 1285), (Pinson Exhibit 9 - alleged 
contemporaneous notes made by the witness), and (Pinson Exhibits 23 - 
36: photographs of the fire escape, roof and structures thereon). 

89. Robert L. Heidt was a Civil Engineer employed in the office 
of R. G. Merrin, Tampa which was employed by the Pinson company to 
make a sketch of the Wallace S. Building on top of which was located 
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the Fields’ antenna. Heidt is a registered engineer and land surveyor. 
He certified to the sketch introduced into evidence as Fields' Exhibit 6. 
He was brought to Washington at the re-opened hearing to impeach state- 
ments made by Pinson on the basis of which said exhibit was admitted 
into evidence. Heidt’s expenses to Washington were paid by the Commis- 
sion and he testified as the Commission’s witness. 

90. Heidt was instructed by Commission counsel not to talk to 
Pinson or Newfield (R. 2142). Alfred L. Ritter, a Commission employee 
stationed in Tampa, came to see Heidt and obtained a statement from 
Heidt which was used to re-open the hearing. Heidt testified regarding 
Ritter: "I presume he was a member of the FCC or the FBI or some- 
thing, I don’t know" (R. 2154). The measurements were made by Heidt 
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for Fields and the charges were billed to Fields and paid by him (R. 
2162). Heidt did not contact Pinson and tell him Ritter had called on 
him. After Heidt was served with a subpoena by the U. S. Marshall's 
Office, he telephoned Gladstone collect from Tampa in Washington and 
asked him what it was all about and what he would be paid for traveling 
to Washington. Heidt was not given any money prior to leaving Tampa 
to cover expenses (R. 2164, 5). 

91. Heidt asked Gladstone if it would be all right if he Neontaciea 
Pinson, to which Gladstone stated in effect that he would just as soon 
Heidt did not contact Pinson. Heidt told Pinson that he "had a fear of 
the Government” and did not want to become involved more deeply (R. 


2238) and did not tell Pinson he had received a subpoena from the Gov- 


ernment. 
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92. All the time that Heidt was present at the Wallace S. Build- 

, Pinson was also present (R. 2176) and the two employees of the en- 
gineering firm (Fredlund and Pawson) who made the measurements un- 
der Heidt's supervision, reported to Heidt that when they were making 
measurements of the building, Pinson was also present. 

93. Lloyd K. Fredlund, an employee of Merrin Engineering Com- 

pany, was brought to Washington by the Commission and placed on the 

stand as its witness in an attempt further to discredit the testimony pre- 
viously given by Pinson. Fredlund testified that he made the measure- 
ments, which were later depicted on Fields' Exhibit 6, with the assist- 
ance of Tom Pawon. Fredlund at first testified in effect that while he 
saw Pinson on the roof of the penthouse on top of the Wallace S. Build- 
ing, he could only recall seeing Pinson up there and did not| recall hav- 

ing any conversation with Pinson concerning measurements and could 
not even recall the subject matter of the casual conversations he had 
with Pinson on that occasion. The witness definitely could not recall 
Pinson doing anything insofar as making any measurements was Ccon- 
cerned (R. 2282, 3). | 
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94. On cross-examination, Fredlund acknowledged that the meth- 
od which Pinson testified had been employed in measuring the height of 
the Wallace S. Building from the ground, was the method actually used 
(R. 2304); that there was no indication on Fields' Exhibit 6 showing the 
point where the measurement was made and that Pinson on June 26, 1961, 
more than three months after the date upon which the measurements were 
actually taken on March 7 and 8, pointed out to Fredlund 


[430] 
and Heidt the approximate spot along the west wall of the building where 


said measurement was in fact made (R. 2305). 

95. Fredlund corroborated Heidt's testimony that he wanted to 
contact Pinson to find out what the hearing was about (after receiving a 
subpoena from the Commission) but that Gladstone recommended against 
it (R. 2308). 

96. Fredlund admitted that Pinson had offered to go to the Wal- 


lace S. Building and show Fredlund the exact spot on the west wall where 
the measurement was taken but that Fredlund had declined to go (R. 2310- 
11). 

97. Fredlund further corroborated that he went through the exact 
procedure as outlined by Pinson, including the placing of a mark on the 
penthouse wall, in making further measurements (R. 2312). He also ac- 
knowledged that there was nothing on the sketch which would indicate 
where the mark was placed. The witness conceded that there were al- 
ternate methods for making the measurement of the penthouse (R. 2313- 
14). He stated that it could have been done from any convenient spot 
along the east side of the building and that measurements could have 
been taken in other places as well (R. 2315, 2327, 2329). 

98. The witness acknowledged that Pinson was on the roof of the 
building on March 8 when the measurements were being made, between 
11 A.M. until 1 P.M. and that possibly Pinson could have been there as 
much as three hours on that occasion. 
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99. The witness further conceded that the method ated to com- 
pute the height of the structural mast, as described by Pinson, was the 
actual method employed 


[431] | 
by Fredlund (R. 2341, 2, 3). ! 

100. Fredlund also admitted that he recalls discussing the meas- 
urements on the sketch as finally prepared and delivered to Pinson on 
the afternoon of March 8, and that Pinson compared the sketch dimen- 
sions with figures which Pinson had and remarked that the figures were 
similar (R. 2348). Specifically, Fredlund recalled Pinson stating: "Well, 
that is awfully close to what I have for the top of the tower” (R. 2359). 

101. Fredlund recalled that Pinson was on the roof of the pent- 
house when the tower was being assembled and that ". . . we compared 
what he had per unit of the tower with what I had” (R. 2360). The witness 
definitely recalls seeing Pinson use a six-foot folding rule for the purpose 
of making measurements (R. 2361), and he recalled seeing Pinson climb 
to the top of the penthouse before the antenna was erected and saw him 
make several measurements (R. 2362), including the pipe support at the 
base of the antenna (R. 2363), the radial arms and possibly | the trombone 
(R. 2366, 7). He also recalled seeing Pinson take some measurements 
of the sections of antenna tower lying on the roof before they had been 
erected on top of the penthouse, and that he and Pinson compared the lat- 


ter's measurements which were in feet and inches whereas Fredlund's 


were in tenths of feet (R. 2368). | 
102. Finally, Fredlund testified that he answered a written ques- 
tion put to him by Ritter in the negative, (which question called for per- 


sonal knowledge of Pinson's activities relative to measurements of the 
Wallace S. Building), because he construed the question 


| 
[432] 
to inquire whether Pinson had taken any measurements which would af- 


fect the work Fredlund and Pawson had already done (R. 2381), and that 
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he did not wish to give anyone the impression that Pinson had partici- 
pated in making the measurements for which he and his firm were re- 
sponsible (R. 2381, 2). 


PROPOSED CONCLUSIONS OF LAW - 
JAMES C. FIELDS 

Based upon the foregoing Findings of Fact, the proposed Con- 
clusions of Law are as follows: 

1. The technical and character qualification of James C. Fields 
to be a licensee are satisfactorily and fully established. 

2. James C. Fields was cognizant of the statement made to the 
Commission on March 17, 1958 by Charles P. B. Pinson relative to the 
operation of Station KIK 578. 

3. The statements referred to in paragraph 2 were not untrue 
in any material respect and the preponderance of the evidence is that 
there was no intent on the part of Pinson to mislead or misinform the 
Commission. 

4. Neither Charles P. B. Pinson, Inc. or Charles P. B. Pinson 
individually made false or misleading representations to the Commis- 
sion or its representatives relevant or material to the grant of radio 
authorizations for Station KIK 578 or material and relevant to the use 
and operation of such station. 


[433] 
5. The statement made to the Commission on March 17, 1958 
by James C. Fields, relative to the operation of Station KIK 578 was true 
and correct when made and Fields had no intention of misleading the 


Commission or any of its representatives in any respect. 

6. James C. Fields has made no false or misleading representa- 
tions to the Commission or its representatives relevant and material to 
the grant of radio authorizations for Station KIK 578 and material and 
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99. The witness further conceded that the method used to com- 
pute the height of the structural mast, as described by Pinson, was the 
actual method employed 
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by Fredlund (R. 2341, 2, 3). 

100. Fredlund also admitted that he recalls discussing the meas- 
urements on the sketch as finally prepared and delivered to Pinson on 
the afternoon of March 8, and that Pinson compared the sketch dimen- 
sions with figures which Pinson had and remarked that the figures were 
similar (R. 2348). Specifically, Fredlund recalled Pinson stating: "Well, 
that is awfully close to what I have for the top of the tower" (R. 2359). 

101. Fredlund recalled that Pinson was on the roof of the pent- 
house when the tower was being assembled and that "... Wwe ‘compared 
what he had per unit of the tower with what I had” (R. 2360). The witness 
definitely recalls seeing Pinson use a six-foot folding rule for the purpose 
of making measurements (R. 2361), and he recalled seeing Pinson climb 
to the top of the penthouse before the antenna was erected and saw him 
make several measurements (R. 2362), including the pipe support at the 
base of the antenna (R. 2363), the radial arms and possibly the trombone 
(R. 2366, 7). He also recalled seeing Pinson take some measurements 
of the sections of antenna tower lying on the roof before they had been 
erected on top of the penthouse, and that he and Pinson compared the lat- 
ter's measurements which were in feet and inches whereas Fredlund's 
were in tenths of feet (R. 2368). 

102. Finally, Fredlund testified that he answered a written ques - 
tion put to him by Ritter in the negative, (which question called for per- 
sonal knowledge of Pinson's activities relative to measurements of the 
Wallace S. Building), because he construed the question 
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to inquire whether Pinson had taken any measurements which would af- 
fect the work Fredlund and Pawson had already done (R. 2381), and that 
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he did not wish to give anyone the impression that Pinson had partici- 
pated in making the measurements for which he and his firm were re- 
sponsible (R. 2381, 2). 


PROPOSED CONCLUSIONS OF LAW - 
JAMES C. FIELDS 

Based upon the foregoing Findings of Fact, the proposed Con- 
clusions of Law are as follows: 

1. The technical and character qualification of James C. Fields 
to be a licensee are satisfactorily and fully established. 

2. James C. Fields was cognizant of the statement made to the 
Commission on March 17, 1958 by Charles P. B. Pinson relative to the 
operation of Station KIK 578. 

3. The statements referred to in paragraph 2 were not untrue 
in any material respect and the preponderance of the evidence is that 
there was no intent on the part of Pinson to mislead or misinform the 
Commission. 

4. Neither Charlies P. B. Pinson, Inc. or Charles P. B. Pinson 
individually made false or misleading representations to the Commis- 
sion or its representatives relevant or material to the grant of radio 
authorizations for Station KIK 578 or material and relevant to the use 
and operation of such station. 
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5. The statement made to the Commission on March 17, 1958 
by James C. Fields, relative to the operation of Station KIK 578 was true 
and correct when made and Fields had no intention of misleading the 
Commission or any of its representatives in any respect. 

6. James C. Fields has made no false or misleading representa- 
tions to the Commission or its representatives relevant and material to 
the grant of radio authorizations for Station KIK 578 and material and 
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relevant to the use and operation of such station. 

7. The control and operation of station KIK 578 was retained by 
James C. Fields, but Charles P. B. Pinson, Inc. and Charles P. B. Pin- 
son, as the president and chief executive officer of the Pinson company, 
conducted operations under contract with Fields covering said station, 
including the furnishing of personnel. Legal and equitable title to the 
equipment for the operation of said station was in Fields’ name although 
the purchase of parts thereof, including receivers, was handled on behalf 
of Fields by Pinson. James C. Fields was the father-in-law of Charles 
P. B. Pinson, by virtue of Pinson’s marriage to Nancie, the daughter of 
James C. Fields. Nancie and Charles Pinson had two children who were 
the grandchildren of Fields. A normal, friendly ao be- 
tween the Fields and Pinson families. | 

8. The conditional sales contract covering neauiattion by Fields 
of a Budelman transmitter, and a check in payment of such equipment, 


were executed by Fields on March 3, 1958, because of the recognition 
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by Fields and Pinson that transactions between the two involving the 
operation of the new Station KIK 578 should be on a business-like basis. 
This station went on the air on or about March 1, 1958 and ‘this was the 
principal reason why the foregoing documents were drawn and executed 
on March 3, 1958. 

9. There is insufficient evidence to support a concininton that 
James C. Fields has violated the provisions of Section 310(b) of the Com- 
munications Act of 1934, as amended and Section 21.29(h) of the Commis- 
sion's rules in relation to Station KIK 578. 

10. There is no sufficient justification, on the basis of the evi- 
dence adduced in the hearing, to disqualify James C. Fields for reasons, 
other than technical qualifications, from being a licensee. 

11. The service now provided by Station KIK 578 in Tampa, taking 
into consideration rates charged, practices, classifications, pertinent 
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regulations, and facilities pertaining thereto, justify renewal of the li- 
cense to James C. Fields. 

12. The area and population presently covered by Station KIK 578 
in Tampa and the area and population proposed to be covered by Alan H. 
Rosenson, are substantially the same, except that the population covered 
by the existing station is slightly greater. 

13. Pocket paging service as now furnished and proposed by 
James C. Fields, and as proposed to be furnished by him if his license 
is renewed, will adequately and satisfactorily meet the needs of the pub- 
lic for such service without in any way lessening 
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lawful competition, and renewal of the Fields’ license would tend to serve 
more adequately members of the public than if said license were not re- 
newed and a license were granted to Rosenson. 
14. On the basis of applicable engineering standards relative to 
the 43 dbu contour, harmful interference would result from simultaneous 
co-channel operations on the frequency 35.22 Mc by Station KIK 578 and 


KIQ 516 at Tampa and, in view of the nature of the service proposed, such 


service would be undesirable. . 

15. The reasons for which Alan H. Rosenson seeks to modify the 
existing construction permit for Station KIQ 516 to change the authorized 
frequency of his proposed station from 43.22 Mc to 35.22 Mc, are to elim- 
inate competition from Station KIK 578. 

16. The public interest, convenience and necessity, in the light of 
the evidence adduced, would be better served by the renewal of license 
application for Station KIK 578. 
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PROPOSED CONCLUSIONS OF LAW - 
CHARLES P. B. PINSON, INC 


pa a a re tas |e 


Based upon the foregoing Findings of Fact, the proposed Conclu- 


sions of Law are as follows: 
1. Charles P. B. Pinson's technical and character qualifications 

were satisfactorily established by the evidence. 
2. The Commission staff failed to carry the burden of oroning 

the charges of wrongdoing it alleged on the part of Pinson and Fields. 
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3. The statement made to the Commission on March 17, 1958 by 
Charles P. B. Pinson, relative to the operation of Station KIK 578 was 
true and correct when made. | 


4. The preponderance of the evidence adduced failed to estab- 
lish that Charles P. B. Pinson made any untrue statement in said March 
17, 1958 statement to the Commission with intent to mislead and misin- 
form the Commission. | 

5. Neither Charles P. B. Pinson, Inc. nor Charles P, B. Pinson 
made any false and misleading representations to the Commission and 
its representatives relevant and material to the grant of radio authoriza- 
tions for Station KIK 578 and material and relevant to the use and opera- 
tion of such station. | 

6. Neither Charles P. B. Pinson, Inc. nor Charles P. B. Pinson 
has violated the provisions of Section 310(b) of the Communications Act 
or Section 21.29(h) of the Commission's rules and regulations in rela- 
tion to Station KIK 578. 

7. Neither Charles P. B. Pinson, Inc. nor Charles P. B. Pinson 
has been found, by competent authority, to have violated any Federal 
statute relating to income tax or pertaining to wages and hours of em- 
ployees. | 
8. On the basis of the evidence adduced on all of the issues per- 
taining to Charles P. B. Pinson, Inc. in this consolidated proceeding, 
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there are insufficient grounds to disqualify said corporation for reasons, 
other than technical qualifications, from being a licensee in said service. 


[437] 


9. iu the light of the evidence adduced on the issues embraced 
within the Commission's order pertaining to Charles P. B. Pinson, Inc., 
the public interest, convenience and necessity would be served by a grant 
of the renewal application of said corporation. 


Respectfully submitted, 
Charles P. B. Pinson, Inc. 
James C. Fields 


By /s/ Mayer U. Newfield, 
Attorney 


CERTIFICATE OF SERVICE 
I hereby certify that I have served the foregoing Proposed Find- 
ings of Fact and Conclusions of Law by mailing a copy, postage prepaid, 
to the following: 


Hon. Forest L. McClenning 

Hearing Examiner, Room 6511 
Federal Communications Commission 
Washington 25, D. C. 


Lawrence M. De Vore, Esq. 
Federal Communications Commission 
Washington 25, D. C. 


Samuel Miller, Esq. 
Mark E. Fields, Esq. 
501 Washington Building 
Washington 5, D. C. 


Dated at Birmingham, Alabama this 18th day of July, 1961. 


/s8/ Mayer U. Newfield 
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FCC 61D-163 
[ 680] aii 
* 
INITIAL DECISION OF HEARING EXAMINER FOREST L. McCLENNING 
| 
Preliminary Statement | 
1. By orders released June 6, 1960 the Commission designated 


the above-entitled applications for facilities in the Domestic Public 


Land Mobile Radio Service for hearing in a consolidated proceeding. 
By its applications Charles P. B. Pinson, Inc. (hereinafter also refer- 


red to as Pinson, Inc.) seeks: (a) renewal of the license for two-way 
station KIG289 St. Petersburg, Florida 2 ; (b) renewal of the license 
for one-way station KIG843 St. Petersburg, Florida 2 ; (c) renewal of 
the license for two-way station KIB386 Tampa, Florida; (d) authority 
to change the transmitter locations of stations KIG289 and KIG843 and 
change antennas; (e) modification of construction permit for two- -way 
station KIN652 Jacksonville, Florida to extend completion date and (f) 
construction permit for a new one-way Station at Clearwater, Florida. 
By his application James C. Fields seeks renewal of the license for 
one-way station KIK578 Tampa, Florida. By his application Alan H. 
Rosenson seeks modification of construction permit for one-way station 
KIQ516 to change frequency from 43.22 megacycles to 35. 22 megacycles. 
The order designating the applications of Charles P. B. Pinson, Inc. 
for hearing specifies the following issues: 

(1) To determine Charles P. B. Pinson, Inc.'s technical and 


character qualifications to be a licensee in this service. 


(2) To determine whether the statement made to the Commission 
under oath on March 17, 1958 by Charles P. B. Pinson, President 
of Charles P. B. Pinson, Inc., relative to the operation of station 
KIK578 was true and correct when made. 


1/ 


| 
1/ Two-way station is used to indicate a facility where both the base 


station and mobile units transmit and receive messages. ! 


2/ One-way station is used to designate a facility where the base 
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station transmits code or voice messages for receipt by the associated 
mobile units. The service is commonly referred to as "one-way paging" 
or “pocket paging." 


[681] 
(3) to determine, in the event the statement mentioned in issue 2 


above is found to be untrue in any respect, whether such untrue 
statement was made with intent to mislead and misinform the 


Commission. 


(4) To determine whether Charles P. B. Pinson, Inc. or Charles 
P. B. Pinson have made false and misleading representations to 
the Commission and its representatives relevant and material to 
the grant of radio authorizations for station KIK578 and material 
and relevant to the use and operation of such station. 


(5) To determine the basis for, and the extent of, the participation 
of Charles P. B. Pinson, Inc. or Charles P. B. Pinson in the 
control and operation of station KIK578 and to determine the legal, 
financial and other relationships heretofore and presently existing 
between Charles P. B. Pinson, Inc. or Charles P. B. Pinson, on 
the one hand, and James C. Fields, licensee of record of station 
KIK578 at Tampa, Florida, on the other hand. 


(6) To determine whether Charles P. B. Pinson, Inc. or Charles 
P. B. Pinson have violated the provisions of Section 310(b) of the 

Communications Act and Section 21. 29(h) of our rules in relation 

to station KIK578. 


(7) To determine whether Charles P. B. Pinson, Inc. or Charles 
P. B. Pinson have been found, by competent authority, to have 
violated any Federal statute relating to income tax or pertaining 
to wages and hours of their employees. 


(8) To determine, on the basis of the evidence adduced on all of 
the above issues, whether Charles P. B. Pinson, Inc. should be 
disqualified for reasons, other than technical qualifications, from 
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being a licensee in this service. 
(9) To determine, in the light of the evidence adduced on the fore- 


going issues, whether the public interest, convenience or necessity 


would be served by a grant of the captioned applications. 


The order designating the applications of James C. Fields and of Alan 


H. Rosenson for hearing specifies the following issues: 


(a) To determine James C. Fields’ technical and character 


qualifications to be a licensee in this service. 


(b) To determine whether the statement made to the Commission, 
under oath, on March 17, 1958 by Charles P. B. Pinson, Presi- 
dent of Charles P. B. Pinson, Inc., relative to the operation of 
station KIK578, was true and correct when made and whether 
Fields was cognizant of such statement. 
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(c) To determine, in the event the statement mentioned in issue 
(b) above is found to be untrue in any respect, whether| such untrue 
statement was made with intent to mislead and misinform the 
Commission, and whether Fields was cognizant thereof . 


(d) To determine whether Charles P. B. Pinson, Inc. or Charles 
P. B. Pinson have made false and misleading representations to 
the Commission and its representatives relevant and material to 
the grant of radio authorizations for station KIK578 and material 
and relevant to the use and operation of such station, and whether 
Fields was cognizant thereof. 


(e) To determine whether the statement made to the Commission, 
under oath, on March 17, 1958 by James C. Fields, relative to 
the operation of station KIK578, was true and correct when made. 


(f) To determine, in the event the statement mentioned in issue (e) 


above is found to be untrue in any respect, whether such untrue 
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statement was made with intent to mislead and misinform the 


Commission. 


(g) To determine whether James C. Fields has made false and 
misleading representations to the Commission and its represent- 
atives relevant and material to the grant of radio authorizations 
for station KIK578 and material and relevant to the use and opera- 
tion of such station. 


(h) To determine the basis for, and the extent of, the participation 
of Charles P. B. Pinson, Inc. or Charles P. B. Pinson in the 
control and operation of station KIK578 and to determine the legal, 
financial and other relationships heretofore and presently existing 
between Charles P. B. Pinson, Inc. or Charles P. B. Pinson, on 
the one hand, and James C. Fields, licensee of record of station 
KIK578 at Tampa, Florida, on the other hand. 


(i) To determine whether James C. Fields has violated the pro- 
visions of Section 310(b) of the Communications Act of 1934, as 
amended, and Section 21. 29(h) of our rules in relation to station 
KIK578. 


(j) To determine, on the basis of the evidence adduced on all of 
the above issues, whether James C. Fields should be disqualified 
for reasons, other than technical qualifications, from being a 


licensee in this service. 


(k) To determine, on a comparative basis, the nature and extent 
of service now provided by station KIK578 in Tampa, including the 
rates, charges, practices, classifications, regulations, and 
facilities pertaining thereto. 


[683] 
(1) To determine, on a comparative basis, the nature and extent 


of service proposed by Alan H. Rosenson in Tampa, including the 
rates, charges, practices, classifications, regulations and facili- 
ties pertaining thereto. 
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(m) To determine the area and population presently covered by 
station KIK578 in Tampa. i 
(n) To determine the area and population to be covered by Rosen- 
son's proposed station in Tampa. | 
(0) To determine the nature and extent of the need of the public 
for service of the kind proposed by Rosenson and Fields, re- 
spectively. : 
(p) To determine, on the basis of the engineering standards rela- 
tive to the 43 dbu contour, as set forth above, whether any harm- 
ful interference would result from the simultaneous co-channel 
operations on the frequency 35.22 Mc by stations KIK578 and KIQ- 
516 at Tampa, and, if so, in view of the nature of the service pro- 
posed, whether such service would be undesirable or intolerable. 
(q) To determine the reasons for which Alan H. Rosenson seeks 
to modify the construction permit for station KIQ516 to change 
the authorized frequency of his proposed station from 43. 22 Mc to 
35.22 Mc. 


(r) To determine, in the light of the evidence adduced on the fore- 


going issues, whether the public interest, convenience or neces- 
sity would be better served by (1) a grant or a denial of the re- 
newal of license application for station KIK578; (2) a grant or a 
denial of the application to modify the construction permit for sta- 
tion KIQ516. | 


2. A prehearing conference was held on November 16, 1960. 
Hearing was held on the dates of February 20, 21, 23, 24, 21, and 28, 
March 2, 3, 6, 7, 8, April 20, 21, June 29 and 30, 1961. The record 
was closed on April 21, reopened upon motion therefor by order of 
June 5, and again closed on June 30, 1961. Proposed findings of fact 
and conclusions of law were filed by all parties on or before the speci- 
fied date of July 20, 1961, Charles P. B. Pinson, Inc. and James Cc. 
Fields filing jointly. Reply findings were filed on August 3, 1961 by 


the Chief, Common Carrier Bureau. 
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FINDINGS OF FACT 


Charles P. B. Pinson, Inc. 

3. Charles P. B. Pinson, Inc. is a Florida corporation wholly 
owned by Charles P. B. Pinson. He is president and a director of the 
corporation and holds a third-class radio operator license. Mr. Pin- 
son has a B.A. degree in political science from the University of 
Michigan, and attended the University 
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of Michigan Law School for two years. Pinson, Inc. initially engaged 
in the building and sale of homes. It entered the Domestic Public Land 
Mobile Radio Service briefly in 1953 at St. Petersburg, Florida when it 
purchased and operated for several months a two-way Station. The 
station was transferred to the Peninsula Telephone Company which sub- 
sequently closed the St. Petersburg ope ration in favor of a Tampa oper- 
ation. Because of discontinuance of this service Pinson, Inc. filed for 
and received a construction permit for two-way station KIG289 at St. 
Petersburg. 

4. On July 1, 1955 Pinson, Inc. opened a telephone answering 
service in St. Petersburg and on July 29, 1955 filed applications for 
new one-way stations in St. Petersburg and Tampa, Florida to operate 
on the frequencies 35.58 and 43.58 megacycles, respectively. Counsel 
for Pinson, Inc. was thereafter informally advised that the Commission 
was unwilling to grant both applications without an evidentiary showing 
that they could not be operated co-channel as the two frequencies sought 
were the only frequencies then available for this service. Possible 
methods of co-channel operation were suggested. By letter of Pinson, 
Inc. dated October 17, 1955 dismissal of the Tampa application was 
requested. This request was granted and on October 24, 1955 the appli- 


cation for construction permit for station KIG843 was granted. 3/ 
5. In the latter part of 1956 Pinson, Inc. decided to open a tele- 
phone answering service in Clearwater, Florida and did open its Clear- 


water office in July of 1957. An informal application was then executed 
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to install a directional antenna at station KIG843 designed to project 
the signal toward Clearwater, Florida. This application as amended 
was granted on September 26, 1956. The application was executed by 
Charles P. B. Pinson and the following is stated therein: 


This directional antenna will not impair the eo to St. 
Petersburg area nor will it appreciably impair the service in the 
area of Tampa, Florida, since reliable service is not avilable to 
Tampa at the present time. | 
This modification did improve service in the Clearwater area and asa 
consequence Mr. Pinson considered installation of a rotating directional 
antenna to serve alternately the cities of Clearwater and Tampa from 
station KIG843. This was discussed with members of the Commission’ s 
staff in the fall of 1956 and Mr. Pinson was advised such installation 
could not be authorized under the Commission's Rules. Mr. Pinson 
testified that because of the Clearwater financial commitments and being 
involved in the protest of the grant for station KIJ357, Docket No. 11971 
(referred to herein as the "Moon hearing") | 
| 


eS 


3/ Basically, it is the Bureau's and Mr. Rosenson's position that 


thereafter Pinson, Inc. conceived and effectuated a plan whereby Pinson, 
Inc. secured one-way paging stations on separate frequencies in St. 
Petersburg and Tampa, Florida without an evidentiary showing that 


they could not be operated co-channel. | 
| 
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he was not in the fall of 1956 interested in opening a Tampa facility, 
and further, that Pinson, Inc. was still primarily in the construction 
business at this time. In the latter part of 1957, however, Pinson, Inc. 
did acquire two-way station KIB386 in that city from Mr. Joseph H. 
Wofford. 

6. Mr. Pinson's first contact with Mr. Wofford, owner and opera- 
tor of Tampa Radio Dispatch Service and licensee of station KIB386, 


relative to purchase of this station was by telephone in the summer of 
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1956. Mr. Wofford at that time informed him he had no interest in 
selling. Mr. Wofford later decided to sell and Mr. Pinson became 
aware of this fact. Mr. James C. Fields, the father-in-law of Mr. 
Pinson and at that time applicant for station KIK578, testified that he 
learned of Mr. Wofford's desire to sell and suggested that Mr. Pinson 
purchase the station, open a telephone answering service, and operate 
Mr. Fields’ proposed station under contract. Mr. Pinson testified that 
he learned Mr. Wofford did want to sell through a man he was visiting 
and it was thereafter discussed with Mr. Fields at which time Mr. Fields 
suggested the combined operation. Telephone and correspondence con- 
tacts were made between Mr. Pinson and Mr. Wofford prior to the mak- 
ing of a formal written offer. The dates of these contacts are not 
established by the record, the parties being unable to recall the dates 
with any degree of accuracy. Mr. Pinson testified that Mr. Wofford 
was “down here 4 on two or three occasions and wanted to sell it. He 
wanted too much money for it. I didn't have any interest in it." And 
that "I had a great deal of conversation with Mr. Wofford about this 
station. When these were, I don’t know. . ."" Mr. Wofford could state 
only that he believed the contacts were between February and May of 
1957. The first written offer was a contract dated May 29, 1957, drawn 
and signed by Mr. Pinson and forwarded to Mr. Wofford in Dallas, 
Texas with a $500 check. This contract was rejected by Mr. Wofford. 
Further negotiations were conducted by telephone and a contract dated 
June 25, 1957 was then entered into for sale of the station. Copies of 
both contracts were forwarded to Washington, D.C. counsel for Pinson, 
Inc. Application for Commission consent to the assignment of license 
was filed on July 17, 1957. By transmittal letter dated October 21, 
1957 counsel forwarded to the Commission for filing a copy of the May 
29, 1957 contract as the one entered into by the parties. of This copy, 
signed only by Charles P. B. Pinson, was accepted for filing. On 
October 28, 1957 Commission consent to the assignment was granted 
and the assignment consummated on December 3, 1957. Telephone 
Answering Service of Tampa continued acting as contract employee 
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| 
until February of 1958 at which time Pinson, Inc. opened a telephone 
answering service in Tampa and took over operation of the station. 


4/ Mr. Wofford was not a resident of the Tampa area, the station 
being operated through Telephone Answering Service of Tampa as con- 
tract employee. | 

5/ The only basic difference in the two contracts is the price to be 
paid for the station, the first providing for a price of $4, 500 or 85% 
of original cost price of the equipment transferred, whichever should 
be the lower, the second providing for a price of $4,500. | 
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7. James C. Fields is a resident of Shore Acres, St. Petersburg, 
Florida. He is 70 years of age and the father-in-law of Charles P. B. 
Pinson. At the time of hearing a close friendship existed in addition to 
the family relationship. Mr. Fields testified that they did fish and play 
golf together and that an exceptionally close family relationship existed. 
Mr. Fields served in the United States Navy from 1909 to 1929 and in 
January of 1943 again entered active duty as a Chief Warrant Officer 
(radio) serving 27 months in the South Pacific area. From 1929 to 1943 
and from 1945 to April 1, 1952, he was employed as an engineer with the 
Radio Corporation of America, serving initially as a service engineer 
and later as a sales engineer. He has been retired from RCA since 
April 1, 1952, but has continued to act as manufacturer's representative 
for RCA with the Florida Power Company. In 1947 or 1948 Mr. Fields 
seriously considered entering the "two-way signaling business" in 
Washington, D.C., but decided it could not be profitably operated due to 
salary and overhead costs involved in giving 24-hour service. At the 
time Pinson, Inc. purchased the defunct two-way service in 1943 he 
advised his son-in-law against such purchase. After dismissal of the 
application of Pinson, Inc. for a one-way service in Tampa, Mr. Fields 
testified that he then, however, gave consideration to applying for this 
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service and consulted with Mr. Pinson to determine whether Pinson, Inc. 
had objections to such filing. Mr. Pinson explained operation with a 
contract employee, the opportunity for profit under such operation, the 
investment required, and limited overhead where operating with a con- 
tract employee. Also that Pinson, Inc. had no objection to his filing. 
On October 3, 1956 Mr. Fields did execute an application for such 
facility to operate on the frequency 43.58 megacycles. The application 
was filed with the Commission on January 28, 1957 and granted on July 
23, 1957. The application was prepared inthe offices of Pinson, Inc. 
with Mr. Pinson preparing the initial engineering portions and assisting 
in the preparation of other portions. Subsequently, an engineering 
consultant was employed to provide additional data. The initial arrange- 
ments for this work were made by Mr. Pinson with Mr. Fields sub- 
sequently contacting the consulting engineer by telephone. Mr. Fields 
testified that he personally paid for the engineering service rendered, 
but could not recall “how much and when and how. . ."" Nor could he 
produce evidence of such fact in the form of a receipt or cancelled check. 
On August 14, 1957 Pinson, Inc. issued its check number 7361 to the 
engineering firm employed. The engineer employed testified that he 
also did consulting work for Pinson, Inc. and had no records showing 
the service rendered for this fee. The amount of check number 7361 
($170.60) was admitted by the engineer to approximate what charges for 
the service to Fields would have been as a "general picture”; that his 
records did show receipt of this check on August 19, 1957; that the 
service was billed on July 1, 1957; and that he had no record of receipt 
of payment from Mr. Fields. His stated belief was, however, that "I 
don't feel that the check for $170.60 had anything to do with the Fields’ 
engineering.” Mr. Pinson testified that "I haven't to my knowledge 
paid for any engineering for Mr. Fields." He did not identify any ser- 
vice rendered Pinson, Inc., however, for which check number 7361 
was issued. 
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8. The application of Mr. Fields did not disclose the family re- 
lationship of Mr. Fields and Mr. Pinson. In the original application 
Mr. Fields represented that he would have absolute control of the station, 
both as to physical operation and service conducted, and by letter dated 
May 27, 1957 stated that he intended to manage the station and actively 
participate in the operation of the station. Application for modification 


of construction permit to change transmitter location from the First 
National Bank Building to the Wallace S. Building and change type of 
transmitter was subsequently filed and granted on February 17, 1958. 
In this application it was stated that the two buildings are the same 
height, i.e., 190 feet in height, 15 feet above mean sea level. The 
station was first licensed on March 4, 1958 as KIK578 with the schedule 
of charges [tariff] being effective May 16, 1958. Essentially the issues 
herein as to the character and other qualifications of Pinson, Inc. as 
represented by its alter ego Charles P. B. Pinson, and of James C. 
Fields turn on the actions and motives of these parties in filing the 
various applications for station KIK578, operation of this station, and 
the representations made to the Commission relative thereto. 


9. From inception Mr. Fields intended to operate the station 


through what is termed a contract employee. 8 He testified that at 
the time of execution of the application "I had no intention at the time of 
filing that thing or sending it on, because I had nothing to back up the 
application at all." Between this date and January 25, 1957 he testified 
that he did decide to file, having concluded it would be a good investment 
and being retired it would give him “a little something to do."" He also 
testified that in considering whether to provide space and equipment and 
everything and put it in and run it directly and completely as an indepen- 
dent thing, ". . . that I threw out the window very quickly; that for him 
to go into the business he had to make some arrangement with an exist- 
ing telephone answering or two-way mobile unit and make an equitable 


deal with them or he might as well forget it. Further testimony, 
| 
| 
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however, was that up until the time he found that Mr. Pinson was going 


into Tampa eventually as a two-way and telephone answering service he 
had definitely made up his mind it wasn't worth the trouble because of 
operating expenses, as far as he could determine. And it was not until 
the "middle of 1957" that he definitely decided to place the station in 
operation, that the intent to make the investment and operate a station 
"was not really crystallized" until after he learned that "Charles was 
going to take Wofford's place here in Tampa." Mr. Fields did not at 
any time attempt to contact other firms in Tampa looking toward a con- 
tract agreement for dispatching service. Mr. Pinson also testified 
that due to his close association with the application and Mr. Fields, 

he [ Mr. Pinson] knew Mr. Fields anticipated using a contract employee 
at the time the application was filed. When, however, 


_———— ee 


8/ Operation under contract with another to do dispatching in this 
service is neither unlawful nor improper provided it is done under con- 
ditions which comply with the applicable statute (Section 310(b) of the 
Communications Act of 1934, as amended) and the rules and policy of 
the Commission relative to the maintenance of operation and control by 
the licensee. 
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confronted with his statement in the letter of May 27, 1957, Mr. Fields 
testified that at that time he meant exactly what the statement said and 
that the statement did not in any way indicate that he intended to operate 
the station through a contract employee. 

10. Insofar as is reflected by the record, nothing was done toward 
construction of the station until the latter part of 1957. As the reuslt 
of discussions with Mr. Pinson at that time an agreement was reached as 
to construction and operation. A written agreement dated November 4, 
1957 was exe cuted under which Pinson, Inc. was to act as agent and 
employee of Mr. Fields for the station, to furnish operating personnel 
and office supplies, furnish space and electric current for the transmitter 
and antenna, and furnish necessary telephone service. Pinson, Inc. 
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was to receive 50% of the gross message charge for the one-way service 
of station KIK578. The agreement specifically provided that James C. 
Fields was to have complete and absolute authority over the station 
operation and had an absolute right of entry, access, and control at all 
times of the station equipment and operating personnel. 

11. Mr. Fields thereafter had “very little" to do with placing 
station KIK578 into operation. Mr. Pinson conducted the negotiations 
for placement of the antenna on the First National Bank Building, for 
the change to the Wallace S. Building, and arranged for purchase of 
necessary equipment. Two transmitters were ordered, one to be used 
by Pinson, Inc., the other for station KIK578. These were purchased 
by and billed to Pinson, Inc., monthly payments to commence upon 
delivery of the second transmitter. At Mr. Fields’ direction Mr. Pinson 
arranged for installation and maintenance of the equipment. _ The rental 
agreement for use of the roof of the Wallace $. Building for the station 
KIK578 antenna is between the rental agent and Pinson, Inc. The station 
commenced operation after February 1, 1958 and prior to March 10, 
1958. 


12. The November 4, 1957 agreement was modified by an agree- 
| 


ment dated March 13, 1958, which was prior to the time any business 
was done. The agreement as modified provided that Pinson, 
employee of Fields, was to operate the control point of station KIKS578 


Inc., as 


and furnish qualified operators for this purpose subject to the super- 
vision and control of the employer. It provided that Fields as employer 
was to furnish and maintain the transmitter and portable receivers for 
station KIK578 and pay all costs necessary for rendition of service in- 
cluding power, telephone charges and charges for maintenance of the 
equipment. Pinson, Inc. was to receive 30% of the gross receipts from 
the operation. Upon commencement of operation, however, and for a 
period in excess of one year thereafter, the receivers were furnished and 
maintained by Pinson, Inc. Settlement was made on the basis of Fields 
receiving 70% of the gross billings for message service, Pinson, Inc. 
receiving the whole of the receiver charge plus 30% of the message 

| 

| 
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charge less any uncollected accounts. Tariff for the station provides 
for a six dollar message charge and four dollar receiver charge monthly. 
By agreement dated January 3, 1959 the agreement was further amended 
to pay to Pinson, Inc. 50% of the message charges less any uncollected 
accounts. Duties and responsibilities were also changed to show that 
Pinson, Inc. was to render all bills, 
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collect the monies due and to make an accounting thereof to Mr. Fields 
at the end of each six-month period. After April 1, 1959 Pinson, Inc. 
ceased furnishing the receivers and the $10 charge was divided evenly. 
The agreements dated November 4, 1957 and March 13, 1958 were first 
filed with the Commission as hereinafter noted. The amendment dated 
January 3, 1959 and the April 1, 1959 change were not disclosed until 
presented in evidence herein. Throughout the period of operation of the 
station Mr. Fields has done no selling or soliciting of customers for 
his one-way service with the exception of one or two of his friends and 
maintained no records of the operation, relying wholly upon Pinson, 
Inc. to do this work. Insurance, occupational licenses, and advertising 
of the installation are handled in combination with those of the Pinson, 
Inc., services under the Pinson, Inc. name. The personal property 
tax on the installations is paid by Pinson, Inc. Neither James C. Fields 
nor Tampa Pocket Phone Paging carries a Tampa telephone listing, the 


service being listed and advertised under the Pinson, Inc. firm name 


and number. Payment for telephone services is made by a single 

check. 1/ Delinquent accounts are collected by Pinson, Inc. Mr. Fields 
does not maintain'a business office and had no knowledge of the number 
of customers discontinuing the service or of reasons therefor. 

13. After commencement of operation of Station KIK578 the Com- 
mission received complaints from members of the public in the Tampa 
area stating that the station was creating interference to television re- 
ception. Incidental to such complaints the association of Pinson, Inc. 
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with the station was indicated. Commission records were checked and 
it was noted that the control point of stations KIK578 and KIB386 were 
at the same location. On March 10, 1958 the Commission sent a tele- 
gram to Mr. Fields advising that, pursuant to Section 1.16 of the Rules, 
the grant of the license for station KIK578 was reconsidered and ordered 
that operation of the station be terminated immediately. Upon receipt 
of this telegram Mr. Fields did immediately call by telephone from his 
home and order the station off the air. He then contacted Mr. Pinson 
in St. Petersburg and the latter drove to Tampa to verify that the station 
had ceased operating. By letter of March 12, 1958 the Commission 


confirmed the telegram and, inter alia, requested information as to 
the relationship of Fields to Pinson and the manner in which Fields as 
licensee exercised control over the station. On this same date Mr. 
Pinson called the Commission by telephone and spoke to Mr, Gladstone 


of the Commission's staff concerning recision of the license. With the 
agreement of Mr. Pinson, Mr. Palik of the Commission's staff partici- 
pated in the call. In the ensuing conversation Mr. Pinson disclosed the 
family relationship between himself and Mr. Fields and was informed 
of the necessity for establishing that the arrangement between himself 
and Mr. Fields was a bona fide transaction in behalf of Mr.| Fields, 
particularly in view of the past efforts of Mr. Pinson to establish one- 
way services in both St. Petersburg and Tampa and the questions raised 
relative thereto by the Commission. In response to his inquiry as to 
factors tending to establish this fact, he was advised that Mr. Fields 
should furnish all money required for investment and operating expenses 


of his station; that billing, advertising 


—_————_—_ 


v/ Pocket phone paging was carried in the Tampa telepho ne directory 
display advertising of “Auto Phone Exchange" for the years 1959, 1960 
and 1961. 

: 
| 
[690] | 
soliciting, collecting of accounts and other relations with the public be 
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in Fields’ name; and that there be no intermixture of their separate 
operations apart from actual dispatching or clerical routine to be per- 
formed by Pinson, Inc.*s employees for Mr. Fields. Mr. Pinson stated 
that these things were being done. 

14. On March 18, 1958 Mr. Pinson came to the Commissions' 
offices in Washington, D. C., stated that Mr. Fields was ill, and sub- 
mitted for filing, in response to specific inquiries in the Commission 
letter of March 12, 1958, the sworn statements of each dated March 
17, 1958 with attachments, all of which were placed in evidence in this 
proceeding as Pinson, Inc. Exhibits 1 and 2. Mr. Pinson also had with 
him the original of a ledger sheet showing cash receipts of Pinson, Inc. 
from March 12 to March 17, 1958 and identified as sheet No. 145. This 
ledger sheet showed receipt on March 12, 1958 of the sum of $741.77 
from Mr. Fields. An obvious erasure appeared on this entry. In the 
meantime, under the Commission's Rules, additional frequencies had been 
made available for the one-way service and Mr. Pinson simultaneously 
submitted for filing with the aforesaid documents an application to change 
the frequency of station KIK578. Pinson, Inc. paid to Hills Travel Ser- 
vice the plane fare for this trip and $50 expense money to Mr. Pinson, 
Mr. Pinson testifying it was his feeling that if Mr. Fields had contracted 
with any one other than Pinson, Inc. he would not have experienced this 
difficulty with the Commission; "and therefore the responsibility resolved 
on myself and my corporation.” 

15. Among the documents contained in Pinson Exhibits 1 and 2 
are a conditional sales contract dated March 3, 1958 evidencing a sale 
of the transmitter for station KIK578 by Pinson, Inc. to Fields anda 
check dated March 3, 1958 from Fields to Pinson, Inc. in the amount 
of $741.77. Mr. Fields and Mr. Pinson testified that the check was de- 
livered on this same date, probably in Mr. Pinson's office or in any 
event no later than March 4, 1958.2/ The check shows that it was de- 
posited to the account of Pinson, Inc. on March 12, 1958. Mr. Pinson 
stated the delay in depositing the check was not unusual as it was the 
practice in his business to put checks received into a cigar box and to 
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accumulate receipts in this fashion until someone in the office found it 


convenient to take the accumulation to the bank for deposit and no de- 

posits had been made between these dates. 9/ Evidence shows, how- 
| 

ever, that deposits were made to the account of Pinson, Inc.|on the 


dates of March 4, | 


a | 


| 
8/ Neither Mr. Pinson nor Mr. Fields recalled whether the check 
was delivered in person by Mr. Fields or by mail. 
| 
9/ Commission witnesses testified that Mr. Pinson stated the reason 
for the lapse of time between the date of receipt of the check and its 
deposit was that no deposits had been made between those dates. Mr. 
Pinson denied this statement. He, however, remembered being quest- 
ioned about this matter and testified that he did not remember "specifi- 
cally what I told him, sir, though I think I explained various letters." 
The Commission witnesses testimony on this point is clear and unequi- 
vocal and is accepted. | 
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March 6, March 7, March 10, March 11, and March 12, 1998. 10/ 
The first item recorded on the deposit slip of March 12, 1958 is the sum 
of $741.77 noted "James C. Fields." Evidence also shows that in at 
least two instances Pinson, Inc. had held telephone company refund 
checks before attempting to deposit them beyond the period they would 

be honored. One check was in the amount of $72, the other in the amount 
of $26.70. il/ Mr. Pinson testified there had been others, stating the 
reason was the procedures for handling checks not received in the normal 
course of business had never been established. Consequently, when 

such checks were received, they sometimes were laid aside for his 
attention. Evidence was also adduced showing a number of periods of 
nine days or more between bank deposits of Pinson, Inc. The statement 
of Mr. Fields contained in said document shows that steps were taken 

to find ways to eliminate the television interference created by station 
KIK578. These included attendance of a meeting by Mr. Pinson of the 
“TV and Radio Association of Tampa Bay" in an attempt to work out 


the problem and discussion of the problem by Mr. Pinson with a member 
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of the Commission's Field Engineering and Monitoring Bureau. Both 
Mr. Pinson's and Mr. Fields' statements assert that the Fields' appli- 
cation was filed only after Pinson, Inc. had given up the idea of opening 
a one-way Service in Tampa, it having filed for a similar facility in 
Clearwater, Florida where it also planned to open a telephone answering 
service and also having become involved in a protest hearing before the 
Commission on the application of one Mr. Moon. Mr. Fields also 
asserted by his statement that at the time of filing he planned to operate 
with a contract employee because of operating costs, that he suggested 
to Mr. Pinson about June or July of 1957 that he [Pinson] purchase an 
existing two-way Service in Tampa, open a telephone answering service 
in connection therewith, and operate the one-way service under contract. 
Copies of the November 4, 1957 and March 13, 1958 contract agreements 
between Pinson, Inc. and James C. Fields (see paragraphs 10 and 12, 
supra) were stbmitted among the attachments. In reliance upon the re- 
presentations made, the application for change of frequency of station 
KIK578 (File No. 2091-C1-58) was granted on March 18, 1958. 

16. Pinson, Inc. subsequently became involved in a competitive 
application situation involving its application for a one-way signaling 
facility at Lakeland, Florida and the application of Alan H. Rosenson 
for a similar facility in Tampa. 12/ Notification of the apparent neces- 
sity for hearing under the then applicable provisions of Section 309(b) 
of the 


10/ The dates of March 8 and 9, 1958 fell on Saturday and Sunday, 
respectively, days on which banks normally are not open for business. 


11/ In these instances, the amount of the refund was deducted from 
subsequent bills rather than being refunded through banking channels 
and the checks were therefore still in the possession of Pinson, Inc. 


12/ The application of Pinson, Inc. was subsequently dismissed at 
the request of the applicant and that of Rosenson granted. 
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Communications Act was given. Counsel for Rosenson thereafter 


appraised members of the Commission's staff of matters indicating that 


station KIK578 was in reality being conducted by and in the name of 
Pinson, Inc. Accordingly an informal investigation was made in March 
and April of 1959, including a check of the records of the common car- 
rier operations of Pinson, Inc. and interviews with Mr. Pinson, Mr. 
Fields, certain employees of Pinson, Inc., and the public accountant 
whose services were used by both Pinson, Inc. and Mr. Fields. 13/ 


In the course of one of the interviews with Mr. Pinson and Mr. Fields, 


Mr. Fields inquired as to corrective actions he might take to demonstrate 
compliance with statutory requirements and requirements of the Com- 


mission's Rules where a contract with another to do dispatching in this 
service was presented. He was advised that all representations to the 
public should clearly represent Fields as the owner and operator of the 
service, e.g., that such fact be displayed on the building, on the direc- 
tory listing at the building, in advertising, in mailing pieces, and in the 
phone book, or in any other manner; that the pocket paging in Tampa 
be conducted in Fields' name; that all billing be done in Fields’ name 
exclusively for such service; that all soliciting of accounts be done in 
his name and behalf, with the clear representation to the user that Fields, 
not Pinson, nor any of the latter's entities, is the purveyor | of service; 
that Fields' accounts and books of account relating to his business be 
separated from those of Pinson; that he control his own funds and main- 
tain such control in his own name; that the participation of Pinson in 
relationships with subscribers and as lessor of receivers, should be 
discontinued; that Fields, as licensee, hold himself available to provide 
receivers to his subscribers; and that Fields undertake some reason- 
able day-to-day supervision, control and contact with his business in 
Tampa. | 

17. Prior to this date bills were rendered to subscribers to the 
services of station KIK578 in the name of Charles P. B. Pinson, Inc. 
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This practice was thereafter discontinued and the bills rendered in the 
name of James C. Fields. The practice of intermixing ledger cards 

for the Fields' accounts with those of Pinson, Inc. accounts was also 
discontinued and separate books set up by Pinson, Inc. The pocket re- 
ceivers owned by Pinson, Inc. were transferred on April 1, 1959 to 

Mr. Fields at a price of $40 each including batteries. A total of $3000 
was charged on the books of Pinson, Inc. against Fields for the receivers 
transferred, to be paid from the proceeds of the one-way service. The 
price of $40 per receiver was approximately the original cost plus 
battery cost to Pinson, Inc. for the receivers when new. Pinson, Inc. 
continued furnishing repair service on the receivers at its St. Petersburg 
office, allegedly at Mr. Fields' expense. Batteries for the receivers 
were allegedly sold to Mr. Fields by 


13/ Issue was taken in the hearing and in the proposed findings of 
fact submitted by both the Chief, Common Carrier Bureau and by Pinson, 
Inc. as to the manner of conducting the investigation. None of the mat- 
ters presented shows either improper or prejudicial action on the part 
of the Commission's investigators or of those interviewed and accord- 
ingly they are deemed of no materiality. 
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"Pocket Phone Paging” appeared on the windows of 
the Tampa office and the name James C. Fields was added to this. 
Signs were painted on the doors of the Tampa office showing ''Pocket Phone 
Paging, James C. Fields.” Mr. Pinson contracted for and paid for the 
painting of these signs. Mr. Fields testified that he reimbursed Mr. 
Pinson by cash for the painting of these signs. Funds from the operation 
continued to be co-mingled with those of Pinson, Inc. until February of 
1961. At that time Pinson, Inc. established an escrow account for 
these funds in which, however, $500 of Pinson, Inc. money was also 


14/ 


Pinson, Inc.— 


deposited. Funds can be withdrawn from the account only by Pinson, 
Inc. 
18. Since its establishment there has been a notice on the directory 
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poard of the Wallace S. Building that Mr. Fields is owner of the one- 

way paging system and a notice on the bulletin board of the paging station 


stating "Mr. James C. Fields, the owner of the paging system, is 


admitted to the office at any time and his instructions on the paging 
system carried out to the letter." He has never maintained independent 
records of the operation or has he made an audit of or checked the books 
maintained by Pinson, Inc. Pinson, Inc. prepares the Form L reports 
filed with the Commission for station KIK578 from its records. 

19. Relative to his control of station KIK578 Mr. Fields testified 
that prior to the investigation he "had pretty much lost interest in the 
thing and was perfectly satisfied to have Mr. Pinson operate it under 
contract and if he made any money out of it, that was fine oe if he 
didn't make any money out of it, it still was all right. I wasn't at all 
concerned about it." Mr. Fields apparently also had no interest in 
operation of the station after the matter of the television interference 
arose and the original questioning by the Commission's staff testifying 
that “after the station went back on the air I was pretty sick of the whole 


thing and I didn't do anything about it. I was sorry I went into it and 
since I have a contract with Mr. Pinson to operate the thing I was per- 
fectly content to let him go ahead and operate it." For the next several 
months after the investigation in 1959 Mr. Fields made "two, three, 
four trips" to Tampa to check on the actual operation of the station. He 
testified this was done "until it reached a point where I made up my 
mind that 'this is silly' it is causing me a great deal of inconvenience 
and I have a contract for Mr. Pinson to do this work, and, instead of 
me trying to establish an operation by myself in addition to the contract- 
ual obligation, I am going to let it go, I am going to stand on that con- 
tract. And, so, I took an extended motor trip, was gone for quite a 


while, and since that time very rarely have I come to Tampa. Wy 


——— ne 


14/ Accounting statements between Pinson, Inc. and James C. Fields 
were not submitted in evidence nor does the record otherwise reflect 
the nature of the expenses actually charged by Pinson, He. ito operation 
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of station KIK578. These records were, however, made available to 
Commission counsel during the course of the hearing. 
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20. The check dated March 3, 1958 15/ in the amount of $741.77 
is the only cash investment specifically shown to have been made by 
Mr. Fields in station KIK578 although Mr. Fields testified that he had 
a total of approximately $1000 cash investment in the station. This 
check to Pinson, Inc. covered a down payment on the transmitter, trans- 
portation and installation costs for the station, cost of the antenna, and 
several miscellaneous items. Total cost of the transmitter, and the 
amount of the down payment and monthly payments thereon were computed 
on the basis of one-half of the costs billed by the manufacturer to Pinson, 
Inc. for the two transmitters noted supra. Pinson, Inc. made the pay- 
ments to the manufacturer. Payments on the transmitter, payments on 
the receivers transferred to Mr. Fields in April of 1959, and such other 
costs as have been charged to Mr. Fields in the operation of station 
KIK578 have been charged to and deducted by Pinson, Inc. from receipts 
owing Mr. Fields under the aforesaid agreements. Mr. Fields first 
reflected his investment in station KIK578 and the income therefrom 
in the filing of his Federal Income Tax forms in the return filed in April 
of 1960 for income earned during the calendar year 1959. The failure 
to show the station in his 1958 return was testified to have been due to 
the fact that the first accounting settlement for the operation was made 
on January 7, 1959. The ledger card of Pinson, Inc. re this account 
reflected the sum of $2246.65due Mr. Fields from 1958 operations. In 
settlement Mr. Fields was credited with payment of the balance of 
$1201.33 owed on the transmitter, was charged with expenses of $489.91 
and received a check in the amount of $555.41. He was later charged 


with an overpayment in the amount of $149.77 16/ arising as a con- 


sequence of computing the percentage due Pinson, Inc. at 25 percent 
rather than 30 percent. Net income to Mr. Fields during 1959 was 
$1268.93. At the end of 1959 Mr. Fields owed Pinson, Inc. the sum 
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of $230.84 which was carried over into 1960. At the end of 1960 Mr. 
Fields owed Pinson, Inc. the sum of $994.89. This deficit was carried 
over to 1961. The deficits assertedly arose from transfer of the re- 
ceivers from Pinson, Inc. to Mr. Fields. | 

21. In explanation of the purchase of the station KIK578 transmitter 

by Pinson, Inc. it was testified that purchase of two transmitters re- 
sulted in a reduction in price and shipping costs to both Pinson, Inc. 
and Mr. Fields. Also, due to the later delivery date for the Tampa 
installation commencement of monthly payments on the account was 
deferred. Joint liability insurance coverage for stations KIK578 and 
KIB386 was taken by amendment of the Pinson, Inc. policy without 
additional premium costs, the same premises being covered. Licensees 
assert that separate occupational licenses are not required for the 


installations, that those issued to Pinson, Inc. for its | 


15/ Mr. Fields does not always issue his checks in numerical se- 
quence. Examination of the checks issued by him in March of 1958 
accordingly failed to prove or disprove the accuracy of the date of 
issuance. 

| 

16/ The transcript shows that Mr. Pinson testified this figure was 
$149.85 and the check was $555.51. (T720) Also at page 726 of the 
transcript the figure $1221.33 is shown as the balance due on the trans- 
mitter and $2246.15 as the amount due Mr. Fields. These minor dif- 
ferences are of no materiality and Mr. Fields' figures have been accepted. 


telephone and dispatching operations also cover the one ~way service. 1/ 
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Mr. Pinson testified that the rental arrangements for use of the roof of 
the First National Bank Building and later for that of the Wallace Ss. 
Building for the antenna of station KIK578 were conducted by him as he 
had existing tenancies with the rental agent and that generally such 
rentals are not open to all applicants. The joint equipment service 
agreement for stations KIK578 and KIB386 was made as in that manner 
24-hour service could be secured for station KIK578 at a cost of only 


$17.50 per month. 
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22. On October 20, 1956 Pinson, Inc. addressed a letter to Otis 
Elevator Company in Tampa stating "Pocket Phone Service will be 
availabe in the city of Tampa on or about January 15th 1957. We can 
provide you with Answering Service in the city of Tampa using one of 
our Tampa numbers . . . We can provide this service immediately 
and will be able to provide you with Pocket Service about the 15th of 
January, so that your Tampa Office operation will be then identical with 
your St. Petersburg one." Mr. Pinson testifed that the January 15, 1957 
date had reference to the length of time it would take for publication of 
the revised Tampa telephone directory in which a "no answer" listing 28/ 
would be required before the service would be of value as the number to 
be listed would be a leased line service subscribed to by Pinson, Inc.; 
that the pocket paging was to be furnished from St. Petersburg station 
KIG843 as Pinson, Inc. was at that time experimenting to determine the 
coverage of that station; 19/ and what the letter was suggesting was 
that Otis Elevator Company give its order then to afford time to take 
care of the telephone listing. 

23. In December 1957 and January 1958, Mr. Pinson sent out a 
solicitation on the letterhead of the Physician's Telephone Exchange 
Division of Charles P. B. Pinson, Inc., which states, in part, "We are 
planning on 


1/ The Chief, Common Carrier Bureau urges that under the appli- 
cable City of Tampa ordinance (City of Tampa Code 1953, Chapter 21) 
separate licenses are required. Mr. Pinson testified that city licensing 
officials regularly visit the offices of Pinson, Inc. in the various cities, 
make inquiry as to the firms doing business there and give notice of 
those that need licenses posted. Notice had never been given that a 
separate license was required for Mr. Fields' operation. This is not 
a matter which would warrant Commission determination, being pro- 
perly a matter for determination by local authorities. W. Gordon Allen 
(KTIX), 13 RR 1120. It accordingly will not be considered further 
herein. 


18/ This term was used to describe a listing in the telephone directory 
which gives under the address and telephone number assigned to a sub- 
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scriber a second listing stating "If no answer call” followed by another 


number. 
| 


19/ As set forth in the findings of fact of the Chief, Common Carrier 
Bureau, this statement directly conflicts with the representation on the 
application to install a directional antenna quoted in paragraph 5, supra. 
Also as of this date the Fields’ application had been executed although 
not yet filed. It also, however, is within the period Pinson, Inc. was 
giving consideration to use of a rotating directional antenna as noted 


in paragraph 5, supra. 
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opening a Tampa Physician's Telephone Exchange... We offer four 
| 


services: ... 


"D. Pocket Phone Service. A small radio receiver which 
weighs 9 ounces is provided for you, an account number is given 
you and when the Exchange has a call for you, this number is 
broadcast once a minute until you call the Exchange. The number 
is then removed from the Air. Thus, you always know when you 
have a call and more important when you don't have a call. The 
cost of Pocket Phone "is only $10.00 per month and telephone 
answering service is charged for at 1/2 rate where you have Poc- 
ket Phone Service." | 

Other Matters | 

24. Evidence hereinalso discloses certain matters in the operation 
of the Pinson, Inc. and Fields stations inconsistent with the lapplicable 
tariffs. During the period Pinson, Inc. furnished receivers for station 
KIK578, Otis Elevator Company paid an "insurance" fee of $3.00 per 
month under which Pinson, Inc. agreed to replace any receivers damaged 
due to negligence. The applicable tariff of station KIK578 makes no 
provision for such charge. A combined lower rate was offered to Tampa 
subscribers to both the telephone answering service of Pinson, Inc. and 
the one-way paging service of Fields as demonstrated by the advertisment 
quoted in paragraph 23, supra. The tarriff of station KIK578 makes no 


provision for this combined rate. Through St. Petersburg station 
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KIG289 Pinson, Inc. offers, through a recording device, through ser- 
vice into the landline telephone exchange system. The tariff applicable 
to this station does not provide for such service. Free communication 
service was rendered by station KIK578 during the period of March to 


May 1, 1958 when billing for service began and service was billed for 
the period between May 1 and May 16, 1958 which was prior to the date 
of filing the schedule of charges [tariff] pursuant to the requirements 
of Section 203 of the Communications Act of 1934, as amended. 20 


20/ Counsel for the Commission attempted to show through affidavit 
of the engineer in charge of District 7, Federal Communications Com- 
mission that no record appears in the Commission's file that notice was 
given of commencement of equipment tests or commencement of service 
tests for station KIK578, pursuant to the provisions of Section 21.212 
of the Commission's Rules. This affidavit was rejected on the ground 
that such certification would have to be by the official custodian of the 
Commission's files, i.e., the Secretary of the Commission, before 
being admissable in evidence. The request of counsel that official 
notice of such fact be taken through the medium of a personal search 
of the Commission's files by the Hearing Examiner was also rejected. 
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25. Pinson, Inc. has at no time collected or remitted the Federal 
excise tax on the one-way signalling service accounts in St. Petersburg 
and Tampa, Florida pursuant to the provisions of Section 4251 of the 
Internal Revenue Code of 1954 and Revenue Ruling 56-390 or Section 
4251 as amended by Public Law 85-859. Mr. Pinson testified that he 
had been advised by a representative of the Bureau of Internal Revenue 
that such tax was not applicable to the paging service. He could not 
identify the individual allegedly giving this advice. Neither Charles P. 
B. Pinson nor Pinson, Inc. has been found by competent authority to have 
violated any Federal Statute relating to income tax. By Civil Action 
No. 366 filed on June 29, 1959 in the United States District Court For 
the Southern District of Florida, Tampa Division, the United States 
Department of Labor brought action to enjoin and restrain Pinson, Inc. 
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and Charles P.B. Pinson individually against further violation of the Fair 
Labor Standards Act of 1938, as amended (29 U.S.C. 201, et seq.). By 
waiver filed March 28, 1960 Charles P. B. Pinson individually and in his 


corporate capacity consented to the entry of final judgment granting the 


relief prayed for. On the same date judgment was entered. : 


26. Pinson, Inc. represented to the Commission in a letter dated 
March 30, 1960 that it was having its books audited and would forward a 
balance sheet for the 1959 Form L report immediately upon it becoming 
available. Evidence shows that Charles J. McGee, a licensed accountant, 
did prepare the tax returns of Pinson, Inc. for the fiscal year ending No- 
vember 30, 1959. The returns were delivered to Pinson, Inc. no later than 
March 15, 1960. No further audit was made and the balance sheet ultimately 
submitted was prepared by Mr. Pinson with Mr. McGee's assistance from 
data contained in the tax return forms. This data was accordingly available 
to Pinson, Inc. at the time the March 30, 1960 letter was addressed to the 
Commission. 

27. On February 18, 1961 Mr. Frank Palik of the Commission’ s staff 
checked Station KIK578 and noted that the radiating antenna was placed at 
an angle of 15 to 20 degrees from the vertical. The antenna was mounted on 
a supporting mast approximately two feet long which had previously broken 
from the mounting and had been wired to the iron ladder going to the pent- 
house roof. The angle of the antenna could result in reduced coverage in the 
direction of the tilt. Such reduction if present would, however, be noticeable 
only at the extreme range of the coverage area. During this inspection it 
was also noted readings of the power amplifier plate meter and power ampli- 
fier current meter indicated that the station was operating with less than 
its authorized power and below the 25 percent tolerance permissible under 
Section 21.107 of the Commission's Rules. There is no evidence indicating 
that either the licensee or Pinson, Inc. was aware of the indicated reduction 
in power nor was the condition called to its attention at the om of the in- 
spection. 

28. On February 21, 1961 Mr. Palik made measurements of the 
height of the Wallace S. Building (a twelve-story building) which show 
that the building is 150 feet in height from the sidewalk to the top of the 
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building wall. The building wall is one foot 10 inches higher than the 
roof top. Radiation center of the antenna then installed was 186.5 feet 
above mean sea level. 


[698] 
As noted supra (paragraph 8) the application for change of transmitter 
location for station KIK578 represented the antenna installation to be 
the same as that proposed for the First National Bank Building (a 15- 
story building), i.e., (a2) 190 feet above ground level, (b) antenna height 
of 223.4 feet above mean sea level, (c) radiation center 215 feet above 
mean sea level and (d) that the antenna was not more than 20 feet above 
a man-made structure. The difference in antenna heights from the 
authorized heights would result in a reduction on the order of 15% to 
20% in square mile coverage area. 

29. In rebuttal to the Palik measurements, there was presented 
in evidence as James C. Fields Exhibit 6 a certified sketch of a vertical 
section of the Wallace S. Building prepared by and under the supervision 
of Bob L. Heidt, a registered engineer employed in the office of R. G. 
Merrin. Lloyd K. Fredlund and Thomas Pawson, also employees of 
R. G. Merrin, made the basic measurements used by Mr. Heidt in 
preparation of this sketch. The services were paid for by Mr. Fields. 
When first offered'through Mr. Pinson the exhibit was rejected on the 
ground that it could not properly be admitted in the absence of a witness 
competent to identify and testify to the truth of the matters contained 
therein. Mr. Pinson thereafter resumed the stand and testified that he 
personally participated in the making of the measurements of the build- 
ing. Upon a showing of Mr. Pinson's qualifications in construction 
engineering and drafting, he qualified the exhibit and it was admitted in 
evidence. He testified that the measurements were made on the dates 
of March 6, 7 and 8, 1961, and he "went through all these measurements 
on the site . . ."" That "We sent a man down to the sidewalk to the rear 
of the building, . . . We then weighted the steel tape and lowered it 
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down the side of the building. I measured the building from the lapron im- 
mediately adjacent to the west of the building -- to the top of the parapet 
wall;" and that "I stayed up on the roof and I held the top of the axe at the 
top of the building . . .placed the zero end of the tape, on the apron. 

Further testimony was that he personally participated in Eset (a) the 
height of the penthouse on the roof; (b) the height of what Mr. Pinson de- 
scribed as a "structural steel mast" being of "massive steel construction” 
and having "massive supporting structures coming off it at an angle. ..;" 

(c) the height of the tip of the station KIK578 antenna; and (d) personally 
set the transit up at the top of the penthouse and "shot a level" to the top 
of the coping of the First National Bank Building, and noted a difference 

of only a little over one foot in height. On the basis of these measurements 
distance to the top of the ledge or parapet of the Wallace Ss. Building is 
151.03 feet above ground level, to the top of the penthouse 166. 65 feet, to 
the top of the "structural mast" 190.27 feet, and to the top of the antenna 
199.57 feet. It is the position of Mr. Pinson that the "structural steel 
mast" constitutes an integral part of the building and accordingly "The top- 
mast portion of this building is the top of that structural steel. , On the 
basis of these measurements, it is the position of Mr. Pinson that the re- 


sponses in the application to change transmitter location relative to over- 
all height and height above the structure of the | 

[699] | 

antenna installation were substantially accurate. When asked what the 
"structural mast" was used for Mr. Pinson responded "I have no idea. 

I have never seen it used for anything." He thereafter stated ees 
times this type of thing is used as a flagpole, perhaps. But this appar- 
ently had some other design, because of its heavy construction and the 
angled bases of it. Perhaps it was used for lifting heavy motors and 
other things into the building -- quite an expensive structure, too." 

30. Mr. Heidt testified that he was on the roof of the Wallace S. 
Building with Mr. Pinson and Mr. Fredlund on the date of March Tat 
approximately 2:00 p.m. and they remained there for a period between 

| 
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1/4 and one hour. ‘No measurements were made while he was present, 
Mr. Pinson showing him what was to be measured. Mr. Heidt described 
the "structural steel mast" as a flagpole. 

31. Mr. Fredlund testified that he was on the roof of the Wallace 
S. Building from approximately 2:00 p.m. to 5:00 p.m. on March 7, 
1961 and from 7:00 a.m. to approximately 2:00 p.m. on March 8, 1961. 
Further testimony was that Mr. Pinson was present for a period of one 
hour, “approximately 1:00 till 2:00, "* or possibly as much as two hours 
on the date of March 7 and for two hours "from approximately 11:00 
until 1:00," or possibly as long as three hours on the date of March 


g. 21/ wr. Fredlund further testified that he and not Mr. Pinson 


measured the height of the parapet, that he could not recall if the steel 
tape used to measure this height was weighted, but due to trouble from 
the wind blowing the tape, that he recalled "walking to the south corner 
of the building and started to drop the chain [steel tape] from there so 


the wind couldn't carry it beyond the obstructions on the north side." 
He also testified that he made a comparison sighting using a level and 
determined that the Wallace S. penthouse was 1.25 feet below the top 
trim block of the First National Bank Building. 22/ mr. Fredlund 
further testified that the only measurements he recalled being made by 
Mr. Pinson were of the antenna support on the penthouse before the new 
antenna tower was erected and certain measurements of the parts of 
the antenna before erection. These measurements made in feet and 
inches, were compared to Mr. Fredlund’s measurements made to the 
tenth of a foot. This occurred "around noon" of March 8. That as to 
the measurements used in the preparation of Fields' Exhibit 6, Mr. 
Pinson didn't actually help, "It only took 


21/ Hearing in the instant proceeding was in session on the dates of 


March 7 and 8, 1961. On March 8, 1961 the hearing convened at 9:35 
a.m., recessed at 12:40 p.m., resumed at 1:50 p.m., and adjourned 
at 4:15 p.m. to be reconvened at a later date in Washington, D.C. 

Mr. Pinson testified during both the morning and afternoon sessions on 
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this date. Commencing shortly after the starting time, he remained on 
the stand until the luncheon recess, resumed the stand, was interrupted 
briefly for another witness and, as reflected by the record (Tr. 1895, 
1903, 2346) was present in the hearing room until adjournment. 

22/ No comparative sighting of the height of the penthouse, described 
as an elevator housing, on the First National Bank Building was made. 
If assumed to be accurate, this measurement has no significance. 
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two of us to make the actual measurements and the other man : with me 
helped, that is, Mr. Pawson helped me to make the measurements." 
He at no time saw Mr. Pinson use the transit. Mr. Fredlund also re- 
ferred to the "structural steel mast" as a flagpole. 

32. Mr. Pawson assisted Mr. Fredlund in making the | measure- 
ments used by Mr. Heidt in the preparation of Fields' Exhibit 6. He 
was not at the Wallace S. Building with Mr. Heidt, Mr. Fredlund and 
Mr. Pinson at the time instructions for the measurements were being 
given on March 7, 1961. He was, however, at the Wallace S. Building 
on the date of March 7 from 3:00 p.m. to 4: 30 p.m. and on March 8 
from 7:00 a.m. to 2:00 p.m. He observed Mr. Pinson being present 
only on March 8 at which time Mr. Pinson was standing on top of the 
penthouse. Mr. Pawson held the lower end of the steel rule when the 
height of the parapet was measured and observed Mr. Fredlund at the 
other end of the chain upon completion of the measurement. | Mr. Paw- 
son testified that when the chain (steel rule) was dropped to him it was 
not weighted and confirmed the testimony of Mr. Fredlund relative to 
the difficulty experienced in lowering the chain due to the wind. Mr. 
Pawson also set up and took the transit sightings from three’ different 


points used in determining the height of the "flagpole." He at no time 


saw Mr. Pinson use the transit. 

33. Mr. Palik testified that the "structural steel mast” was an 
unused flagpole of the approximate height shown in Fields Exhibit 6 sur- 
mounted by a ball on top and having a rusty pulley such as is used for a 
lanyard for hoisting a flag. At the time of his inspection there was no 
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lanyard in the pulley. Mr. Harrison, also of the Commission's staff, 
testified that the structure is attached to the building by two angle irons 
which appear to be'three inch angle irons. And that to describe the 
structure “in simple, lay terms, it is a flagpole." 

34. On March 8, 1961 a new antenna was installed for station 
KIK578. It was this antenna which is included in the above-stated mea- 
surement of the R. G. Merrin firm. Prior authorization for this in- 
stallation pursuant to the provisions of Section 21.109(b) of the Commis- 
sion's Rules was not sought. Nor was Commission authorization sought 
or granted for the antenna installation being used at the time of Mr. Pa- 
lik's measurements. The station KIK578 log book shows that on March 
8, 1961 one R. P.'Nores of Radio Service, Inc. removed the station 
from the air at 11:45 a.m., installed the new antenna and returned the 
station to the air at 1:20 p.m. Frequency, modulation and power mea- 
surements of the station and specified transmitter tube replacements 
are also shown to have been made on this date by Mr. Nores. 

Character and Quality of Service Witnesses 

35. Witnesses were called to testify to the quality of service 
rendered by station KIK578. Dr. William A. Moore, an orthopedic 
surgeon, has been a subscriber to the Tampa telephone answering ser- 
vice of Pinson, Inc. and the paging service of station KIK578 for approxi- 
mately two years.’ He has found reception satisfactory within a ten-mile 
radius of his office. 
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Also he has found 'the efficiency of the operators handling the calls to 
be "The best of any switchboard I have ever heard." Dr. Moore named 
other services on which this comparative judgment was based. David 
Dious, Claude Spangler, Squire Brock, and Joseph W. Daniels -- all 
engaged in coin machine businesses -- testified to their satisfaction 
with the KIK578 service. Mr. Bern Brown has found the service satis- 
factory, but that it has a range of only 8 to 9 miles out in the north area 
of Tampa. Dr. Roy P. Finney has found the KIK578 service satisfactory. 
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Otis Elevator Company is a subscriber to the paging service of both 
stations KIK578 and KIG843. The service of each has been satisfactory. 

36. Don Starr and Bill Mitchell testified to a special service pro- 
vided the St. Petersburg news media by the auto phone service of Pin- 
son, Inc. Arrangements have been made with the St. Petersburg Police 
Department to call the service in the event of an accident, fire, or 
other event. The information is then relayed to each of the news service 
subscribers, either to their car or home, by the auto phone service. 
This arrangement makes the information immediately available to the 
various news services and avoids a number of calls coming into the 
police switchboard. Free telephone answering service is provided by 
Pinson, Inc. to the Christ Methodist Church in St. Petersburg. Mr. 
Pinson is not affiliated with this church. An award of merit was given 
Pinson, Inc. by District 33 of the Florida Nurses Association for pro- 
viding telephone answering service to thatorganization without charge in 
Clearwater, Florida. Because of financial difficulties of the organization 
and the belief of Mr. Pinson in the importance of its work, arrangements 
were made whereby the association retained one employee during day 
hours. The balance of the day Pinson, Inc. provided answering service 
without charge for a period of two to three years, continuing this ser- 
vice until the Clearwater office was sold. A representative of Benton 
Company, a marine firm, testified to the satisfaction of this company 
with the service of Pinson, Inc. and of assistance rendered by it in 
one instance in effecting rescue of the crew of a sinking tug boat. John 
Gabrio, an electrical contractor, Burton Lemberg, a general contractor, 


and W. F. Schnorr, a general contractor, all testified to satisfaction 


with the services provided by Pinson, Inc. 
37. The general character and reputation of Charles b. B. Pinson, 
Inc., of Charles P. B. Pinson, individually, and of James Cc. Fields, 
were shown by the testimony of a number of witnesses. All testified 
favorably as to general reputation and to the reputation of Mr. Pinson 
and Mr. Fields for truth and honesty. | 
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James C. Fields' Proposal 
38. Predicated upon the presently installed antenna, and an effec- 


tive radiated power of 224 watts, under the standards specified in the 
order designating the Fields-Rosenson applications for hearing, the 43 
dbu contour of station KIK578 encompasses an area of 290 square miles 
having a population of 336,714 persons. The coverage area extends out 
from the transmitter location in a generally circular pattern at dis- 
tances varying from 10.7 miles to 


[702] 
the north to 11.9 miles to the south. 23/ Voice paging receivers 24/ 
would continue to be used with rates to subscribers remaining at $10 
per month per receiver. There is no regularly maintained personal 
solicitation for subscribers to the service of station KIK578 and no effort 
has been made to determine the reason for discontinuance of service. 
If a receiver needs service or new batteries the subscriber must bring 
the receiver to the Tampa office of Pinson, Inc. Estimated number of 
subscribers are 65 to 70. There was no proposal during the initial 
stages of the instant proceeding to change the arrangement between 
James C. Fields and Pinson, Inc. in the operation of station KIK578. 
This arrangement and the background and experience of Mr. Fields 
have heretofore been fully detailed. Application (FCC Form 702) was, 
however, tendered for filing with the Commission on June 27, 1961 
proposing to transfer the license for station KIK578 from Fields to 
Pinson, Inc. for a recited consideration of $10.00 and other good and 
valuable consideration. This application was not accepted for filing. 
Alan H. Rosenson‘s Proposal 

39. Alan H. Rosenson, d/b as All-Florida Communication Com- 
pany, seeks authorization to modify the construction permit he now 
holds for station KIQ516 at Tampa, Florida to change the frequency 
from 43.22 Mc to 35.22 Mc; to replace the originally specified Gates 
transmitter with a Robert Dollar type 330-A, and to extend the date for 
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required completion of construction. Station KIQ516 would provide one- 
way selective signaling. eo | 
40. Mr. Rosenson has held, for about 10 years, a first-class 
radio—telephone license and also holds an advanced class amateur radio 
license. He holds membership in the Institute of Radio Engineers and 


is a member of the Professional Group on Vehicular Communications 


and the Professional Group on Broadcasting of this organization. Mr. 
Rosenson is the licensee of stations KIN643 and KIN645, two-way and 


one-way stations, 


a 
| 


23/ The 180° radial to the south which extends out 11.9 miles, lies 
wholly over Tampa Bay. The 90° and 315° radials which lie almost 
wholly over land extend out a distance of 11. 3 miles. | 


24/ See footnote 25, infra. 
25/ In selective signaling service, the subscriber leaves the receiver 
in an “on" or operating condition at all times when he expects to be 
called. When there is a call for him, a special signal from the trans- 
mitter actuates a tone in his receiver which signals him that there is 
a call. The subscriber resets his receiver and awaits the next call. 
There is no voice communication in the signaling operation. The voice 
page requires that the subscriber turn his receiver on and listen to a 
cycle of voice messages each time he desires to ascertain if there is a 
message for him. He does this whenever his discretion dictates such 
action. A message for him is identified by use of his address code be- 
fore the message text. Advantages of selective signaling over voice 
paging are that the subscriber is immediately aware of a call, customer 
monitoring is eliminated and tape recordings at the transmitter are 
not required permitting faster service. 
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respectively, in the Domestic Public Land Mobile Radio Service at 
Miami, Florida. He prepared all the engineering and other data sub- 
mitted with his applications for the Miami stations, personally construct- 
ed the stations, and since commencement of operation on September 1, 
1959 has devoted his full time to operation of the stations. In the Miami 
operation, Mr. Rosenson has one assistant, Mrs. Jane Vincent, who 
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is his employee. Bills for the Miami stations are sent out in the name 
of “All-Florida Communications Company" and a new set of receiver 
batteries is sent with each monthly bill. Metropolitan Answering Ser- 
vice, Inc., a telephone answering service organization, takes care of 
the actual dispatching, with Mr. Rosenson or Mrs. Vincent taking care 
of all other phases of the business. Mr. Rosenson visits the answering 
service premises two or three times a week and is in daily contact with 
it by telephone. At his office he also has a 24-hour tape recorder used 
to make tape recordings of the one-way station to check performance 
and quality of the service provided and personally or through his 
employee determines the reason for all disconnects. In addition, he 
has installed metering and monitoring equipment at the answering ser- 
vice premises for the purpose of checking transmitter performance. 
A test transmission is made from his office at 7:00 a.m. each day. 
This permits the making of necessary repairs before 9:00 a.m. when the 
heavy traffic commences. Revenues from the service are kept in the 


account of All-Florida Communications Company. When in Miami, 


Mr. Rosenson does his own servicing and maintenance of the stations, 
which presently is about 95% of the time. At other times, he has an 
agreement with Audio-Video Systems, Inc. to perform any needed ser- 
vice. 

41. Mr. Rosenson intends to promote the Tampa station in the 

same manner as isdone in Miami, i.e., by salesmen making solicita- 
tions, advertising in the County medical bulletin, and advertising in the 
yellow pages of the phone directory. 

42. The Miami one-way station commenced operation with 18 
subscribers who made a total of 20 calls a day. It now has about 150 
subscribers and the messages run 165 to 170 calls per day. Included 
among the subscribers are doctors, funeral homes, exter minators, 
trucking companies, department stores, the County Government, and 
the U.S. Coast Guard. Mr. Rosenson has collected, and is collecting 
Federal excise taxes for the one-way communication service at Miami. 
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| 
43. Mr. Rosenson prepared the engineering for the Tampa appli- 


cation.. He originally sought the 43.22 mc frequency for his ‘Tampa 
station because this was the only frequency available at that time and 

he felt his personal survey in Tampa indicated a public need for a selec- 
tive signaling service. Mr. Rosenson had spent time in Tampa over 

the past several years, and, based on his knowledge of Tampa, the 
business situation there, and the fact that there was no selective signal- 
ing service offered, he felt that Tampa would be a logical place to ex- 
pand his operations. This application was granted and a construction 
permit issued on October 1, 1957 after the conflicting application of 
Pinson, Inc. for a like co-channel facility at Lakeland, Florida had 
been dismissed. (See paragraph 16, supra.) 
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44, Mr. Rosenson was aware, when he first applied for the 
43.22 mc frequency, that 43 mc selective receivers were not then 
available but, due to lengthy conversations with sales officials of the 
Stromberg-Carlson Company, he was led to believe that such a receiver 
would be on the market in about one year. After receiving the construc- 
tion permit, he again discussed the availability of a 43 mc selective 
signaling receiver and was advised that "they are coming in.” In the 
meantime, Mr. Rosenson tried to convert a 35 mc receiver to 43 mc 
and did, in fact, convert two such receivers which worked, but not as 
well or as reliably as on 35 mc. He determined that the transistors 
used in the receivers were working near their frequency cut-off limit 
at 35 mc and it was difficult to find a sufficiently "hot" transistor to 
work at 43 mc. He continued talking with Stromberg-Carlson during 
this period and they continued only to promise delivery of the 43 mc 
selective pocket receiver. Thereafter, Mr. Fields' application for 
renewal of license for station KIK578, which is assigned the 35.22 mc 
frequency, was filed. Mr. Rosenson was aware that any applicant's 
facility is open for comparative filing at the time of renewal and was 
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also aware of the questions raised by the Commission relative to station 
KIK578 and that such problems might require a hearing on the Fields' 
renewal application. In addition to the receiver problem he considered 
the 35.22 mc frequency the more desirable since it would eliminate 
the television interference problem and it would be co-channel with . 
his Miami station. The latter fact would enable him to stock only one 
type receiver, simplify service problems and simplify the control of 
subscriber number assignments. He accordingly filed the captioned 
application to, among other things, change from the 43. 22 mc frequency 
to the 35.22 mc frequency. 

45. The Tampa station would be constructed by Mr. Rosenson 
personally, or under his supervision, and be operated under his personal 


supervision in the same manner as in Miami. Initially, he proposes to 


spend 5 days a week in Tampa and 2in Miami. Some rearrangement of 
his time will be made after the period of inital operation. A full-time 
manager would be employed for the Tampa station and he or she would 
be directly responsible for the operation when Mr. Rosenson is not in 
Tampa. 
46. The rates for the Tampa facility would be identical with those 
now in effect at Miami. The basic rates are as follows: 
For rental of selective calling pocket receiver for one 
month and unlimited service: 
ist receiver $13.64 
2nd 12.73 
3rd 11.82 
4th 10.91 
5th 10.00 
6th and above 9.09 
Initial and replacement batteries are provided without additional cost. 
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47. A call is defined as the transmission of a signal put on the 
air by the base station to be received by a pocket receiver. At the 
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customer's option a call may be repeated up toa maximum of three 


times. 

48. Station KIQ516 is proposed to be constructed at Bayshore 
Drive and Howard Street, Tampa (Lat. 27° 55'33"N. - Long. 82°28'57" 
W.). The control point would be the same location as the base station 
transmitter. The proposed transmitter would have an output power of 
250 watts and effective radiated power of 230 watts. The antenna would 
be an omni-directional Andrew Corporation Type 900-1. The tip of 
the antenna would be 202 feet above mean sea level. Based on the stan- 
dards specified in the Commission's order designating the Fields- 
Rosenson applications for hearing, the 43 dbu service contour of station 
KIQ516 would encompass an area of 234 square miles having a popula- 
tion of 341,912 persons. The coverage would extend out from the trans- 
mitter location in a generally circular pattern at distances varying from 
10.2 miles to the northeast (45°) to 11.3 miles to the south and west. 


CONCLUSIONS 

1. Under the specified issues herein the pertinent provisions of 
Section 310(b) of the Communications Act of 1934, as amended, are as 
follows: | 

No construction permit or station license, or any rights 

thereunder, shall be transferred, assigned, or disposed of in any 

manner, voluntarily or involuntarily, directly or indirectly, or 

by transfer of control of any corporation holding such permit or 

license, to any person except upon application to the Commission 

and upon finding by the Commission that the public interest, con- °¢ 

venience, and necessity will be served thereby. 
The procedures to be followed in seeking authorization for assignment 
or transfer of a construction permit or license in the service here in- 
volved are specified in Section 21. 29(h) of the Commission' $ Rules. 

2. The Commissionhas consistently throughout its history held 
that delegation of control over authorized facilities by a licensee to 
another does constitute a violation of said Section 310(b) and is grounds 
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for revocation or refusal of a permit or license. (United States Broad- 
casting Corp. et al. 2 FCC 208, 236; Edwin A. Kraft et al. 3 FCC 560, 
564; Brooklyn Broadcasting Corp. et al. 4 FCC 521, 531; Charles C. 


Carlson 5 FCC 155, 156; Radio Enterprises, Inc. 7 FCC 169, 174; 


Westinghouse Electric and Manufacturing Co. 8 FCC 195; Georgia School 
of Technology 10 FCC 110, 120.) It has also consistently held that the 


exercise of negative control, whether by contract or otherwise, does 
not fulfill the requirements of Section 310(b). (Master Broadcasting 
Corp. 6 RR 621.) The passage of control need not be legal control in a 
formal sense, but may consist of actual control by virtue of the special 
circumstances presented. (Town and Country Radio, Inc. 15 RR 1035 
and cases there cited.) 
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3. The circumstances here presented permit no conclusion other 
than that James C. Fields has at no time in the operation of station 
KIK578 assumed any of the responsibilities going with the construction 
permit and license issued. Essentially Mr. Fields rests his asserted 
control over station KIK578 on the posted notices noted in paragraph 
18 of the findings of fact and the contracts he has had with Pinson, Inc. 
The bare assertion of reservation of control in a contract is not suffi- 
cient, however, to establish compliance with the applicable provisions 
of law and the Commission's Rules. Further had the modifications of 
January 3, 1959 and April 1, 1959 been known by the Commission, these 
agreements in and of themselves would have disclosed to the Commission 
the virtual abdication of control by Mr. Fields. The posted notices are 
even less indicative of the exercise of the degree of control required. 
Recognition of his power of control by both Mr. Fields and Pinson, Inc. 
is demonstrated by Mr. Fields’ action in effectuating discontinuance of 
the operation of station KIK578 in compliance with the Commission's 
telegram of March 10, 1958. Insofar as is shown by the record, how- 
ever, that is the only evidence of affirmative action on the part of Mr. 
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Fields in the construction or operation of this station. Mr. Pinson as- 
sisted in preparation of the application for this station. All equipment 
for the station was purchased by and billed to Pinson, Inc. with actual 
ownership of the receivers remaining in Pinson, Inc. for a period in ex- 


cess of one year. Rental arrangements for the installation were made 
by Mr. Pinson. Installation of the equipment was ordered by Mr. Pinson. 
The receiver rental charge during the period of their ownership by Pin- 
son, Inc. went directly to that firm. Maintenance of the receivers was 


provided by Pinson, Inc. 

4. Active participation by Mr. Fields is not shown in ne phase of 
the operation of station KIK578. All advertising was done in connection 
with the Pinson, Inc. services. The telephone listing was continuously 
under the services of Pinson, Inc. All billing was done by Pinson, Inc., 
initially under its own name and after April 1, 1959 under Mr. Fields' 
name. All bills and delinquent accounts were collected by Pinson, Inc. 
and the money so collected comingled with the funds of Pinson, Inc. until 
February of 1961. Even then there was a comingling of funds and only 
Pinson, Inc. could draw on the account established. Joint rates are offered 
to subscribers to the services of KIK578 and to the telephone answering 
service of Pinson, Inc. All expenses of operation were paid by Pinson, Inc. 
Subscribers brought their receivers to the offices of Pinson, Inc. for bat- 
tery replacements or repair, Mr. Fields not having at any time main- 
tained a separate place of business. The only solicitation of subscribers 
to the service made by Mr. Fields was to one or two of his friends. Mr. 
Fields has at no time maintained station records relying wholly on Pin- 
son, Inc. to perform this service. | 

5. Mr. Fields’ testimony herein also shows that he has at no time 
had a continuing personal interest in either the construction or operation 
of station KIK578. Pertinent portions of this testimony are detailed in 


the findings of fact (paragraphs 9 and 19). Particularly 


| 
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pertinent is the fact that for a period of almost two years as of the date 
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of this testimony Mr. Fields had very rarely even come to Tampa, 
having decided it was an inconvenience to him and "silly" to have to 
personally check on the operation of the station. And at no time has 
more than a semblance of independence of operation been shown. After 
the investigation by members of the Commission's staff the billings 
were separated, separate books were set up, and Mr. Fields' name was 
placed on the windows of the Wallace S. Building. All these things, 
however, were done by Mr. Pinson personally or through Pinson, Inc. 
not by Mr. Fields. Viewed realistically, station KIK578 was also 
financed principally by Pinson, Inc. The transmitting equipment was 
purchased by Pinson, Inc. Installation and service on this equipment 
were arranged for by Pinson, Inc. On the basis of the evidence herein, 
it is concluded that Pinson, Inc. did pay for the engineering services 
rendered in connection with the application of James C. Fields. Re- 
ceivers were purchased and paid for by Pinson, Inc. Insofar as is 
shown by the record, there have been only two cash transactions between 
these parties. One is the check dated March 3, 1958 from Mr. Fields 
to Pinson, Inc. in the amount of $741.77 to cover a down payment on the 
transmitter and cost of the station installation. The other transaction 
is the check of January 7, 1959 from Pinson, Inc. to Mr. Fields in the 
amount of $555.41. All other transactions have been bookkeeping entries 
only on the books maintained by Pinson, Inc., the details of which were 
not presented in evidence. Mr. Fields thus had a net cash investment of 
only $186.36 or if his testimony of a total of $1000 invested is accepted, 
a net cash investment of $444.59. Giving consideration to the receivers 
only, the investment of Pinson, Inc. in station KIK578 was substantially 
in excess of that of Mr. Fields. It is accordingly concluded that James 
C. Fields has since commencement of construction of station KIK578 
given complete control of the station and of its operations to Charles P. 
B. Pinson and the corporation controlled by him, contrary to the pro- 
visions of the aforestated section of the Communications Act and the 
Commission's Rules implementing that section. Nor are there extenu- 
ating circumstances present. Both Mr. Pinson and Mr. Fields, in 
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view of their communications background, did or should have had know- 
ledge of the applicable requirements. Also as reflected in the findings 
of fact, both parties were specifically advised of these requirements by 
members of the Commission's staff. Mr. Fields thereafter, however, 
persisted in his refusal to assume the responsibilities of operation of 
station KIK578 and Pinson, Inc. continued its operation under the un- 
lawful delegation of control here found to have existed. By the rejected 
assignment application involving only a nominal recited consideration 
Mr. Fields and Pinson, Inc. would have given legal recognition to the 
existing de facto position of the parties. Additionally, service has been 
provided contrary to the provisions of the tariff of the station; contracts 
were entered into between Mr. Fields and Mr. Pinson which were not 
disclosed to the Commission until the present proceeding; and two un- 
authorized antenna installations have been made at station KIK578. 
For these reasons, it is concluded that James C. Fields is disqualified 
for reasons other than technical qualifications from being a licensee in 
this service. | 
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6. The issues with respect to the March 17, 1958 statements sub- 
mitted by Mr. Pinson and Mr. Fields will next be considered. It is 
apparent that in at least one respect the statements made to the Com- 
mission under oath on March 17, 1958 by both Mr. Pinson and Mr. Fields 
were not in fact effectuated for a period of more than one year. Both 
refer to the employment contracts entered into which were included in 
the attachments to these statements. The contract of March 13, 1958 
specifically provides that as employer Mr. Fields was to furnish and 
maintain the portable receivers for station KIK578. The station had 
not as of that date, however, commenced serving subscribers and there 
is nothing indicating that this was not at that time the intent of the parties. 
This provision was not, however, effectuated until April 1, | 1959 after 
the staff investigation of the operation of station KIK578. Nor was the 
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Commission advised of the change in operation. A principal matter 
urged in connection with these statements relates to the check of Mr. 
Fields dated March 3, 1958. The Chief, Common Carrier Bureau, con- 
tends that the check, the ledger entry relative thereto and the conditional 
sales contract were in fact actions taken and back dated on the date of 
March 12, 1958 after Mr. Pinson's telephone call to the Commission. 
Both Mr. Pinson and Mr. Fields testified unequivacably that these 
actions were taken on March 3, 1958. The date of deposit of the check, 
the fact of alteration on the ledger sheet, and the fact of there having been 
five bank deposits by Pinson, Inc. between the dates of March 4 and 
March 11, 1958 without this check having been included tend to contro- 
vert this testimony. Yet there is also the circumstance of checks not 
received in the normal course of business being laid aside for Mr. 
Pinson's attention which, in at least two instances, resulted in the checks 
being held for a sufficient period to invalidate them. Mr. Fields’ check 
would be one not received in the normal course of business. There is the 
the further matter of Mr. Pinson's statement that no deposits had been 
made between the dates of March 3 and 12, 1958. This statement, how- 
ever, was made in Washington, D.C. where company records were 
unavailable and a lapse of this period of time between deposits was not 
unusual. If innocently made, however, Mr. Pinson should have been 
more certain of his facts. Considered as a whole, the evidence is not 
sufficiently persuasive to conclude that these documents were in fact 
back dated in order to mislead and misinform the Commission. Nor is 
the evidence sufficiently persuasive to conclude that the circumstances 
surrounding the filing of the application for station KIK578 were other 
than as testified to by Mr. Fields. He candidly admitted that he there- 
after lost interest in the project, that he was sorry he went into it and 
was satisfied to have Mr. Pinson operate it. It accordingly is con- 
cluded that the statements of Mr. Pinson and Mr. Fields dated March 

17, 1958 insofar as can be ascertained from the record herein, were 
substantially true and correct when made. 
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7. A matter to be considered under issue 4 is the evidence re- 
levant to the measurements of the Wallace S. Building by the R. G. 
Merrin firm and antenna installation of station KIK578. The: pertinent 
testimony of each witness on this matter has been set forth in the find- 
ings of fact. On the basis of this testimony, it is concluded that no 
measurements were made on the date of March 6, 1961 as testified by 
Mr. Pinson. It is concluded that Mr. Pinson was not on the ‘roof of the 
Wallace S. Building on the date of 
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March 7, 1961 other than for the period instructions were being given 
of the measurements to be made. Itis concluded that Mr. Pinson was 
not on the roof of the Wallace S. Building on the date of March 8, 1961 
for a period in excess of approximately one hour between the time of 
12:40 p.m. and 1:50 p.m. Itis further concluded that he did not per- 
sonally participate in making the measurements forming the basis of 
James C. Fields' Exhibit 6. Nor did he personally verify the accuracy 
of these measurements at the time they were being made other than for 


the antenna support and antenna mast, this verification being made on 
the date of March 8, 1961 at the time of installation of the new antenna. 
Mr. Pinson's testimony given under oath herein of his personal partici- 


pation in the making and/or verification of these measurements was in 
all other respects false and deliberately given to mislead the Hearing 
Examiner and the Commission in order to qualify James C. Fields' 
Exhibit 6 and effect its admission in evidence. The success of this 
effort is attested by the admission of this exhibit in evidence on the 
basis of this testimony. It is also concluded that his testimony relative 
to the "structural steel mast" on the Wallace S. Building was purposely 
intended to be misleading as to the height of the building and antenna 
installation of station KIK578. Five other witnesses experienced no 
difficulty in recognizing this installation atop the Wallace s. Building 
as nothing more than a flagpole. Further Mr. Pinson and Mr. Fields 
were aware that Commission authorization had neither been granted nor 
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sought for the new antenna for station KIKS78 installed on March 8, 1961. 

8. The proposed operation of station KIQ516 is mutually exclusive 
with the present operation of station KIK578. It has previously been 
concluded that James C. Fields is not qualified to remain a licensee. 
In accord with the stated Commission policy, however, comparative 
consideration will be given these operations. The experience back- 
ground of Mr. Rosenson and the mode of operation of the stations of 
which he is presently licensee have been detailed in the findings of fact. 
His proposed operation of station KIQ516 would be conducted in the same 
manner. The stations would remain under the full operational control 
and supervision of Mr. Rosenson. Validity of the reasons for which 
Mr. Rosenson seeks to modify the construction permit for station 
KIQ516 is fully established by the record. The possibility of interference 
to television reception would be eliminated, the reliability of selective 
pocket receivers for the 35 megacycle service has been proved and are 
readily available, whereas such is not the circumstance for the 43 
megacycle range. From the record herein, it appears questionable that 
fully satisfactory service could be provided on the 43.22 megacycle 


frequency. The use of this frequency in Tampa would result in operat- 


ing economies. For four or less receivers, rates would be somewhat 
higher than the ten dollar per month rate of station KIK578. Greater 
customer convenience would, however, be provided. Population resid- 
ing within the 43 dbu contour would be somewhat greater than that with- 
in this contour of station KIK578. Weighing the differences shown in 
technical qualifications, past performance in the service here under con- 
sideration, the types of signaling service to be provided, and the dif- 
ferences in rates -- all factors heavily favor the application of Mr. 
Rosenson over that of Mr. Fields other thanthe rate difference. This 
difference is not of sufficient import 
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to offset the superiority of Mr. Rosenson in the other comparative areas. 
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Need for the service is shown both by Mr. Rosenson's study land the 
demonstrated use of the one-way signaling service of station KIK578. 
The public interest would, accordingly, be better served by a grant of 
the application of Alan H. Rosenson on a purely comparative| basis than 
by a grant of that of James C. Fields. | 
9. In considering the applications herein of Charles P. B. Pinson, 
an important factor not present in the application of James C. Fields 
must be considered. By the authorization granted Alan H. Rosenson 
the public will not be deprived of an existing communications service 
for which a demonstrated need is shown. Refusal to renew the licenses 
for stations KIG289, KIB386, and KIG843 will deprive the public of ex- 


isting services which the evidence of record herein establishes is util- 


ized and has been satisfactory. Additionally, Pinson, Inc. here pro- 
poses to improve the technical phases of the service of stations KIG289 
and KIG843 and to bring new communication services to the cities of 
Jacksonville and Clearwater, Florida. Civic consciousness is shown 
in the operation of the facilities of Pinson, Inc. in the free telephone 


answering service provided Christ Methodist Church in St. Petersburg 
and the Florida Nurses Association. That Mr. Pinson's general char- 
acter and reputation in the community are good is fully somes by the 


record evidence. 

10. Inthe balance, it has been concluded that Charles P. B. Pin- 
son and Pinson, Inc. through him were part and parcel to the unauthor - 
ized delegation of control of station KIK578. It has also been concluded 
that he did not testify truthfully herein in qualifying James C. Fields' 
Exhibit 6. Were the unauthorized delegation of control the only counter- 
balancing factor compensating considerations are presented, The degree 
of disclosure in the statements of March 17, 1958; the Commission ac- 
tion in thereafter granting the application for modification of construc- 
tion permit; and the close relationship of the parties with the demon- 
strated unwillingness of Mr. Fields to assume responsibility for the 
station could be deemed mitigating factors indicating that the requisite 
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responsibility placed in its licensees by the Commission could in the 
future be expected of Mr. Pinson and the corporate entity controlled 
by him. Nor is the uncontested violation of the Federal statute per- 
taining to hours and wages believed disqualifying, although it does give 
some insight into Mr. Pinson's disregard of applicable statutes and 
rules. The failure to collect and remit the Federal excise taxes could 
logically have been only from honest error. Neither Mr. Pinson per- 
sonally nor the corporate entity could profit through this failure. Mr. 
Pinson, however, personally participated in installation of the new 
antenna for station KIK578 on March 8, 1961, well knowing that prior 
Commission authorization for such installation was required. He would 
also pervert the Commission's hearing processes by knowingly testify - 
ing falsely herein with the intent to mislead the Hearing Examiner and 
the Commission. 
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11. The public interest is paramount and may call for a grant 
to an applicant in spite of his transgression. Refusal to grant the appli- 
cations of Charles'P. B. Pinson, Inc. will unquestionably result ina 
loss of important communications facilities by the public. Although it 
is reasonable to expect that others will ultimately step in and provide 
these services there is no assurance that such will occur and if so, 
at what point in time. In the instant circumstances, however, the more 
important public policy of protecting the integrity of the Commission's 
Rules and of the hearing processes must control. To hold otherwise 
would do violence to the regulatory concept and functions of the Com- 
mission and to the sanctity of administration of public affairs by admini- 
strative tribunals: The protection of these concepts must, in the public 
interest, remain paramount. In view, therefore, of the foregoing find- 
ings of fact and conclusions and upon consideration of the entire record 
in this proceeding, it is concluded that the public interest will be best 
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served by denial of the applications of Charles P. B. Pinson, Inc. and 

of James C. Fields and by a grant of the application of Alan H. Rosenson. 
Accordingly, IT IS ORDERED, This 9th day of November, 1961 

that unless an appeal to the Commission from this Initial Decision is 

taken by a party or the Commission reviews the Initial Decision on its 

own motion in accordance with the provisions of Section 1. 153 of the 

Rules the applications herein of Charles P. B. Pinson, Inc. and of 

James C. Fields are denied and the application of Alan H. Rosenson, 

d/b as All-Florida Communications Company is granted. | 


/s/ Forest L. MeClenning 
Hearing Examiner 
Federal Communications Commission 


(SEAL) | 

Released: November 15, 1961 and effective 50 days thereafter subject 
to the provisions of the rule cited in the ordering clause above. 
Exceptions, if any, must be filed within 30 days of the release date un- 
less an extension is duly granted. 
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[ 754] FCC 61D-163 
[ Rec'd. January 4, 1962 - F.C.C.] 12578 


EXCEPTIONS OF CHIEF, COMMON CARRIER BUREAU 

The Chief, Common Carrier Bureau, hereby respectfully 
excepts to the Initial Decision of the Hearing Examiner herein and to 
certain rulings of the Hearing Examiner as hereinafter indicated. We 
do not take any exception to the ultimate conclusion set forth in the 
Initial Decision, i.e., that the Fields and Pinson applications must be 
denied, and we concur therein. The purpose of these exceptions is to 
correct certain erroneous matters and to substantiate fully the ultimate 
conclusions in the Initial Decision. 

We do not intend to make, nor do we make, any 
distinction throughout these Exceptions and the Brief in support thereof 
between the corporation, Charles P.B. Pinson, Inc. and the individual, - 
Charles P.B. Pinson. No such distinction was made at the hearing, and 
the acts, deeds, and omissions of the one are the acts, deeds and 
omissions of the other. Each is the alter ego of the other, and they are 
fully inter-changeable. 

Citations to previous pleadings or transcript references are 
contained only in the accompanying Brief rather than in both the Brief 
and the Exceptions because it facilitated presentation of our arguments 
and eliminated duplication of citations. The paragraph numbers of the 
Exceptions correspond directly to the paragraph numbers in the 
accompanying Brief and such paragraphs relate to each other. The 
citations contained in a particular paragraph of the Brief are equally 
applicable to the paragraph in the Exceptions bearing the same number. 

1. We except to the failure of the Examiner to include, in his 
finding, in paragraph 4 of the Findings of Fact in the Initial Decision, 
that "Counsel for Pinson, Inc. was thereafter informally advised 
that the Commission 
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was unwilling to grant both applications without an evidentiary showing 
that they could not be operated co-channel as the two frequericies 
sought were the only frequencies then available for this service", the 
added finding that Pinson was similarly advised by a member of the 
Common Carrier Bureau staff. Such finding is both ee 
and important. 

2. We except to the failure of the Examiner to find that 
Pinson's testimony that "he was not in the fall of 1956 interested in 
opening a Tampa facility" (paragraph 5 of Initial Decision) i$ false in 
view of the finding in paragraph 6 of the Initial Decision that "Mr. 
Pinson's first contact with Mr. Wofford, owner and operator of Tampa 
Radio Dispatch Service and licensee of station KIB386, relative to 
purchase of the station was by telephone in the summer of 1956". 

3. We except to the failure of the Examiner to find and conclude 
that Pinson and Fields originated and maintained, from October 3, 1956 
(when Fields executed his original application for station KIK578), a 
plan or conspiracy to conceal from the Commission the true facts, 

i.e., that Fields would not personally control and manage and actively 
participate in the operation of his proposed station. 

4. We except to the failure of the Examiner to find and conclude 
that Pinson and Fields lied in their affidavits of March 17, 1958, and that 
such untruths were presented to the Commission willfully for the 
purpose of deceiving the Commission and to induce a reinstatement of 
the grant to Fields which had been rescinded on March 10, 1958. 

5. We except to the failure of the Examiner to find and conclude 
that Pinson and Fields willfully misrepresented to the staff of the 
Commission, 
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in March 1958, that they would establish and maintain their operations 
in such fashion that Fields would conduct his business operations at 
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arms* length from Pinson and entirely in his own behalf, and that 

this posture would be achieved, among other things, by Fields under- 
taking his own solicitation of accounts for his station KIK578, that the 
billings and collections for such accounts would be by him in his own 
behalf, that any contracts or other arrangements relating to the 
operation of such station would be made in his name and in his behalf, 
and that he would undertake proper day-to-day personal supervision 
of the business. 

6. We except to the failure of the Examiner to find and conclude 
that Pinson testified falsely at the hearing in this proceeding when he 
stated that amendments of January 3, 1959, and April 1, 1959, 
respectively, to the March 13, 1958 contract between Pinson and Fields 
had been shown to members of the Commission's staff. 

7. We except to the failure of the Examiner to find and conclude 
that Pinson testified falsely, willfully and deliberately with respect to 
the circumstances surrounding the deposit in his corporate bank account 
of the check of March 3, 1958, received from Fields. 

8. We except to the failure of the Examiner to find and conclude, 
in finding 15, that, though the Commission acted in reliance upon the 
representations made by Pinson and Fields in their respective affidavits 
of March 17, 1958, those affidavits were false and misleading and were 
submitted willfully and deliberately for the purpose of deceiving the 
Commission. 

9. We except to that portion of paragraph 16 of the Findings of 


[ 757] 
Fact which relates "Accordingly an informal investigation was made 
in March and April 1959, including a check of the records of the 
common carrier operations of Pinson, Inc. and interviews with Mr. 
Pinson, Mr. Fields, certain employees of Pinson, Inc., and the public 
accountant whose services were used by both Pinson, Inc. and Mr. 
Fields" because this is an erroneous statement of the facts. 
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The paragraph should read: "Accordingly, an informal investigation 
was made in March and April 1959, including a check of the records 

of the common carrier operations of Pinson, Inc. and interviews with 
Mr. Pinson, Mr. Fields, and certain former and then current employees 
of Pinson, Inc." 

10. We except to the Examiner's failure to find and conclude 
that Pinson testified falsely concerning the matters contained in finding 
16 of the Initial Decision, when Pinson denied that he had received 
instructions, with Fields, as to corrective actions he should take to 
demonstrate compliance with statutory requirements and requirements 
of the Commission's rules in relation to the operation of station 
KIK578. We further except to the Examiner's failure to find and 
conclude that, despite the express instructions set forth in paragraph 
16 (which he found to have been given to the parties), these instructions 
were not carried out even at the time of the hearing herein, and that 
this willful and deliberate flouting of the Commission's authority and 
directives requires a conclusion that both Pinson and Fields lack the 
necessary character qualifications to be licensees in the subject service 
and demonstrates that they are incapable of being further entrusted 
with radio station authorizations. 

11. We except to the failure of the Examiner to find and conclude 
that the major financing for the construction, operation and maintenance 


of 
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station KIK578 was undertaken by Pinson and not by Fields, and that 
this financing was so handled despite injunctions to the contrary given 
these parties by the staff in March 1958 and in April 1959, and despite 
representations from Pinson and Fields that all the financing would 
be undertaken exclusively by Fields. 
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12. We except to the failure of the Examiner to find and conclude, 
from all of the circumstances of the case, that there was, in fact, a 
lack of arms’ length dealing between Pinson and Fields and that this 
circumstance is further evidence of the conspiracy engaged in by the 
parties, willfully and deliberately, to deceive the Commission con- 
cerning the identity of the real party in interest herein. 

13. We except to the Examiner's failure to note, in paragraph 
17 of his findings, ‘that the bank account established by Pinson, Inc. in 
escrow for Fields was not established until a time toward the close of 
the hearing herein (in February 1961), and that such bank account still 
does not accord with the instructions given to the parties (see para- 
graph 16 of the Findings), since Fields has no right to control the 
funds in the account and there continues to be a co-mingling of Fields 
and Pinson monies. 

14. We except to that portion of paragraph 18 of the Findings 
which states "Since its establishment there has been a notice on the 
directory board of the Wallace S. Building that Mr. Fields is owner 
of the one-way paging system . . ." (underscoring supplied), since it 
does not appear that this statement is supported by the record evidence. 

15. We except to the failure of the Examiner to indicate, in 
paragraph 19 of his Findings, that he is referring to the investigation 
of 
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March 1959 and suggest the insertion of the phrase "of March 1959" 
following the word "investigation" in the second line. 

16. We except, in view of the statements of the Examiner in 
footnote 14 and in the other findings and conclusions herein, to the 
failure of the Examiner to find and conclude that Pinson and Fields have 
the burden of proof on issues (5) and (h) in the respective hearing 
orders involved herein, and to his failure to find and conclude that 
these parties didnot meet their burden of proof with respect to each of 


[ 760] 


151 


such issues. We further except to the failure of the Examiner to find 
and conclude, in light of the failure to meet such burden of proof, that 
the applications of both these parties must be denied on that account, 

without regard to any other findings and conclusions herein. | 

17. We except to the sentence, in footnote 14 to paragraph 17 
of the findings, which states "These records were, however, made 
available to Commission counsel during the course of the hearing”. 

This sentence should be stricken in its entirety. 

18. We except to the failure of the Examiner to make appropriate 
findings and conclusions relative to the facts set out in findings 22 
and 23. It is apparent that the further finding and conclusion to be 
drawn from the facts there set forth is that a public offering was made 
by Pinson, in Tampa, of one-way signaling service at the time when 
such service was allegedly being established by Fields. 

19. We except to the failure of the Examiner to find and conclude, 
from the matters recited in paragraph 24 of the Findings, that Pinson 
persisted in willful and deliberate violation of his alleged agreements 
with 
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Fields, of his representations to the Commission, of applicable 
statutory and rule provisions, and in defiance of every aspect of lawful 
regulation. 

20. We except to the refusal of the Examiner to take official 
notice of the records of the Engineer-in-Charge of District #7 of the 
Federal Communications Commission, evidencing the failure of Pinson 
and Fields to give notice of the commencement of equipment and 
service tests for station KIK578 (see footnote 20 to paragraph 24 of 
Findings). 
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21. We except to the failure of the Examiner to make an 
appropriate finding and conclusion relative to the matters contained 
in paragraph 26 of the Findings. Having found that Pinson made certain 
misrepresentations concerning his failure to file a financial statement 
as part of his 1959 Form L report, the Examiner has failed to con- 
clude that Pinson was lacking in candor and to note its significance 
relative to the character and other qualifications of Pinson as a 
licensee. 

22. We except to the Examiner's failure to find and conclude 
in the light of the findings set forth in paragraph 28, that Pinson and 
Fields misrepresented, under oath, willfully, wantonly and deliberately 
concerning the relative heights of the antenna installations proposed 
for the Wallace S. Building and the First National Bank Building, and 
that such Matter bears substantially upon the conclusion that these 
parties lack character qualifications. 

23. We except to the failure of the Examiner to conclude, in 
paragraph 3 of the Conclusions, that all financing of station KIK 578, 
other than the first payment of $741.77, was effected by Pinson. 

24. We except to the Examiner's failure, in paragraph 4 of the 
Conclusions, to note that the lack of active participation by Fields in 
the operation of station KIK578; the advertising of the KIK578 services 
in the name of Pinson; the telephone listings in the name of Pinson; 
the billing in the name of Pinson; the collection of monies for station 
KIK578 by Pinson and the co-mingling with such funds with those of 
Pinson; the offering of joint rates to subscribers of station KIK578 and 
to the telephone answering service of Pinson; the payment of operating 
expenses by Pinson; the solicitation of subscribers by Pinson; and the 
failure of Fields to 
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maintain his own independent station records, were all contrary to 
specific advice with regard thereto repeatedly given by the FCC staff 
to Pinson and Fields. | 

25. We except to the Examiner's failure to conclnde: in para- 
graph 5 of the Conclusions, following his statement that "All| other 
transactions have been bookkeeping entries only on the books maintained 
by Pinson, Inc., the details of which were not presented in evidence", 
that Pinson and Fields had failed to sustain the burden of proof with 
regard thereto placed upon them by issues (5) and (h), Se 
in the hearing orders involved herein. 

26. We except to that portion of the Examiner's Conclusion 6 
which reads: "The station had not as of that date, however, ‘commenced 
serving subscribers and there is nothing indicating that this was not at 
that time the intent of the parties." This conclusion is not i in accord 
with the actual facts of record. 

27. We except to that portion of the Examiner's Conclusion 6 
which states "There is the further matter of Mr. Pinson's statement 
that no deposits had been made between the dates of March 8 and 12, 
1958. This statement, however, was made in Washington, D. C. where 
company records were unavailable and a lapse of this period of time 
between deposits was not unusual." This conclusion of the Examiner 
is contrary to the evidence of record. | 

28. We except to the final sentence of paragraph 6 of the 
Conclusions, because such conclusion is totally unwarranted and un- 
supported by the findings and conclusions presently stated in the Initial 
Decision, as : 
[763] | 
well as the revised and additional findings and conclusions herein 
proposed. 
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29. We except to the failure of the Examiner to grant Commission 
counsel's request to strike Fields' Exhibits 6 and 8, in view of the 
conclusions reached in paragraph 7 of his Conclusions. 

30. We except to the Examiner's failure to conclude, in light of 
the Conclusions in his paragraph 7, that Pinson deliberately gave 
perjured testimony with respect to a material matter in the instant 
proceeding with intention to mislead the Examiner and the Commission, 
and that this action definitely and completely disqualifies him on the 
basis of character from being a licensee in this service, and that such 
action warrants consideration by the Commission as to the advisability 
of referral of the record herein to the Attorney General of the United 
States for appropriate criminal prosecution. 

31. We except to that portion of paragraph 10 of the Conclusions 
which states "The degree of disclosure in the statements of March 17, 
1958; the Commission action in thereafter granting the application for 
modification of construction permit; and the close relationship of the 
parties with the demonstrated unwillingness of Mr. Fields to assume 
responsibility for the station could be deemed mitigating factors 
indicating that the requisite responsibility placed in its licensees by the 
Commission could in the future be expected of Mr. Pinson and the 
corporate entity controlled by him." These conclusions are totally 
contrary to the facts found by the Examiner in his Initial Decision and 
totally contrary to the facts and conclusions as modified by our 
proposais herein. 

32. We except to the Examiner's failure to make the ultimate 
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conclusion with respect to issue (1) in the order relating to Pinson, Inc., 
i.e., that Pinson, Inc. is totally lacking in character and totally dis- 
qualified to be a licensee in this service. 
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33. We except to the Examiner's failure to determine issues 
(6) and (i) of the respective hearing orders herein, and to his failure 
to conclude that Pinson and Fields have, continuously from the inception 
of the establishment of station KIK578, effected a violation of Section 
310(b) of the Communications Act of 1934 and Section 21.29(h) of the 
Commission's rules with regard to the concealment of the real party 
in interest, and the unauthorized transfer of control effecting station 
KIK578. | 

34. We except to the Examiner's Order of September 7, 1961, 
denying our motion of August 15, 1961, to take official notice of certain 
specific documents concerning the operation of station KIK578 which 
were filed with the Commission by James C. Fields and Charles P.B. 
Pinson, Inc. after the closing of the record and the filing of Proposed 
Findings of Facts and Conclusions of Law herein. We respectfully 
urge that such Order should be reversed. The Commission should 
take officialnotice of the documents identified in such motion, and 
incorporate an appropriate finding and conclusion in the final decision 
herein, establishing that Pinson conceeded and stated against interest, 
in a telegram of August 4, 1961, that "Charles P.B. Pinson, Inc. has a 
vested property interest in this station 578)..." (underscoring 
supplied). This concession and statement against interest confirms 
the unauthorized transfer of control which is at issue in this proceeding 


and warrants a further determination 
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that Pinson and Fields effected such unauthorized transfer of control 
contrary to lawand the Commission's regulations. Such concession 
and statement against interest, examined in the context of the entire 
record herein, also confirms the existence of the conspirary of Pinson 
and Fields to effect such unauthorized transfer of control from the 
outset of the establishment of station KIK578 and to conceal such fact 
from the Commission, and warrants a conclusion to that effect. 
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35. If the Commission is not otherwise persuaded and satisfied 
that Pinson and Fields are utterly and completely foreclosed from 
being licensees in this service, then, and only contingent on that 
circumstance, do we press an exception to the Examiner's Order of 
August 4, 1961, denying our petition of July 19, 1961, to re-open the 
record in this proceeding for the purpose of taking the testimony of 
John W. Staly. 

36. We except to the Examiner's failure to find and conclude, 
in light of the express conflict between the staff testimony and Pinson's 
testimony concerning instructions given him as to the manner in which 
Pinson and Fields were to conduct their business affairs relative to 
station KIK578, ad the findings in paragraphs 13 and 16, that Pinson 
testified falsely when he denied receiving advice concerning these 
matters, and that 'this false testimony further demonstrates the pattern 
of falsification undertaken by Pinson prior to, and during, the hearing 
and further demonstrates his complete lack of character qualifications. 
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Respectfully submitted, 


John J. Nordberg, Chief 
Common Carrier Bureau 


By: /s/ Lawrence M. De Vore, 
Attorney Common Carrier Bureau 


[ Certificate of Service] 
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[917] FCC 62-823 
DECISION psoor 


By the Commission: Commissioners Minow, Chairman, and Lee not 
participating. 


1. This proceeding involves nine applications in the ‘Domestic 
Public Land Mobile Radio Service. Seven relate to Charles P.B. Pinson, 
Inc. (Pinson), and involve the question of whether Pinson is qualified 
as a licensee by reason of alleged misconduct, violation of rules, 
and misrepresentations. James C. Fields (Fields) seeks renewal ofa 
license for one-way service in Tampa, Florida, and questions as to 
his licensee qualifications also obtain. In the event Fields be not 
disqualified, his application is to be compared with the modification 
application of Alan H. Rosenson (Rosenson), an existing permittee on 
another frequency, for the use of the same frequency. | 

2. Hearing Examiner Forest L. McClenning, in an Initial 
Decision released November 15, 1961 (FCC 61D- 163), proposed denial 
of the Pinson and Fields applications and grant of Rosenson" s application. 
Pinson and Fields jointly except thereto, and the Common Carrier 
Bureau (hereinafter Bureau), although concurring in the result, urges 
by way of exceptions additional adverse conclusions as to Pinson and 
Fields. i The Commission's rulings on the exceptions sce coneaaed 
in the appendix hereto. 

3. The Initial Decision adequately sets forth the pabkground 
and history of this proceeding, which need not be repeated.| The Findings 
of Fact contained in the Initial Decision are considered to be substanti- 
ally accurate and complete, and, with the modifications, corrections, 
and deletions noted herein and in the appendix, they are adopted. Although 
we agree with the Examiner's ultimate result, his conclusions, in view 
of the exceptions taken thereto, require some comment, which is set 
forth below. A brief review of the pertinent facts will serve to place 
our conclusions in their proper context. 


[917] ma 


1/ Although Pinson and Fields requested oral argument, they failed to 
appear by counsel at either the argument scheduled for May 7, 1962, or 
the subsequent argument (scheduled on the Commission's own motion 
to permit Pinson to secure counsel) of June 8, 1962, despite the filing 
of a Notice of Appearance by their counsel of record prior to each 


argument. 
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4. The issues relating to the licensee qualifications of Pinson 
and Fields spring chiefly from an alleged improper transfer of control 
by Fields of his Station KIK578 (renewal of which is here sought) to 
Pinson. Charles P.B. Pinson, Inc., is wholly owned by Charles P.B. 
Pinson. In 1955, Pinson was the permittee of two-way Station KIG289 
in St. Petersburg, and the operator of a telephone answering service 
there. In that year he applied to the Commission for two new one-way 
stations on different frequencies in St. Petersburg and Tampa, 
respectively, subsequently dismissing the Tampa application after being 
informally advised by the Commission of the necessity for a showing 
that the proposed stations could not be operated on the same channel, 
since the two frequencies he sought were at that time the only ones 
available for this service. Following dismissal of the Tampa application, 
Pinson’s St. Petersburg application was granted without hearing and 
a construction permit issued in October 1955 for Station KIG843. 
Fields, Pinson's 70-year-old father-in-law, testified (see par. 9, infra) 
that he thereupon gave consideration to applying for the Tampa 
frequency and discussed with Pinson the benefits which might accrue 
through Pinson's operation of a Tampa station as Fields’ contract 
employee. Fields executed an application in October 1956, filed it 
in January 1957, and received a construction permit in July 1957. 
During this period, Pinson negotiated with Joseph H. Wofford with a 
view towards purchasing his Tampa two-way station, KIB386, 
culminating in a contract of sale dated June 25, 1957, the Commission 
approving the transfer on October 28, 1957. Pinson took over operation 
of the station and opened a Tampa answering service in February 1958. 
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5. Fields’ station was licensed March 4, 1958, with the call 
KIK578, and began operation on or about that date. Complaints of inter- 
ference to television receivers brought to the Commission's attention 
that KIK578 (Fields' one-way station) and KIB386 (Pinson's two-way 
station) had control points at the same location and that there was 
some apparent inter-relationship. On March 10, 1958, the Commission 
reconsidered and rescinded its action licensing KIK578, and on 
March 12, 1958, in a telephone conversation with Commission personnel, 
Pinson disclosed his family relationship with Fields. He was thereupon 
advised of the necessity for insuring that their dealings were bona fide, 
and of factors which would tend to establish this fact. 

6. On March 18, 1958, Pinson came to Washington and filed an 
application to change frequency of Fields’ KIK578, which was granted the 
same day. Pinson submitted at that time to Commission staff members 
(a) affidavits of Fields and himself dated March 17, 1958; (b) evidence 
of a conditional sale of a transmitter by Pinson to Fields on March 3, 
1958; and (c) employment contracts between Fields and Pinson dated 
November 5, 1957, and March 13, 1958. The purpose, and the effect, 
of the submission of the foregoing documents was to convince such 
staff members that the Pinson-Fields business relationship was bona 
fide. 


7. A subsequent informal Commission investigation in March 
and April 1959, revealed that Fields had little or no part in the operation 


[919] 
and control of Station KIK578 and that, despite the provisions of the 
March 1958 employment contract, Pinson owned the pocket receivers, 
rendered all bills in his own name, and made payments on the trans- 
mitter andother Fields obligations, making only periodic accounts to 
Fields. As a result of suggestions received from Commission investi- 
gators, Pinson thereafter transferred the pocket receivers | ito Fields 
for $40 each (approximately the original cost), rendered bills in 
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Fields’ name, set up separate books for Fields' accounts, and had 
Fields’ name posted on the windows and doors of the Tampa office for 
the first time. However, revenues continued to be commingled until 
February 1961, when a separate account was set up for Fields' funds. 
Even then, though, only Pinson could make withdrawals, and $500 of 
his own money was also deposited in the account. 

8 The Examiner concluded on the basis of the foregoing that 
Fields was guilty of violating Section 310(b) of the Communications Act 
and Section 21.29(h) of the Commission's Rules, in that he surrendered 
control of Station KIK578 to Pinson without Commission authority, and 
that Fields is thereby disqualified from being a licensee of the 
Commission. He concluded further that Pinson was a party to such 
violation, andthat, in view of certain matters in aggravation (described 
below), Pinson is also disqualified. 

9. The Bureau, while it agrees with the ultimate result, urges 
that the Examiner miscast the Fields and Pinson roles in the improper 
transfer of control. The Examiner apparently viewed Pinson’'s 
assumption of control of KIK578 as resulting from Fields’ unwillingness 
to assume responsibility for the station, whereas the Bureau contends 
that Pinson used Fields as a “front” from the outset, with no intention 
that Fields ever have control over the station. Support for the Bureau's 
theory is found in the facts that (a) Fields' application was prepared by 
Pinson in his offices; (b) the engineering work therefor was paid for by 
Pinson; (c) in the fall of 1956, after the application was signed but 
before it was filed with the Commission, Pinson solicited business on 
his own letterheadfor a Tampa exchange to open about January 15, 1957; 
(d) Pinson ordered the equipment, leased space, arranged for roof 
rental, and contracted for maintenance of the equipment, all prior to 
the commencement of the station operation; and (e) the only affirmative 
act shown to have been taken by Fields was his ordering the station off 
the air upon receipt of the Commission's telegram of March 10, 19 58, 
rescinding its action granting his license application (par. 5, supra). 
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These facts convince us that the Bureau's position is eaventiatty 
correct, and we find and conclude that Fields was no more than a 
straw-man for the real party-in-interest, Pinson. | 

10. It necessarily follows from the foregoing conclusion that 
(a) the statement contained in Fields' original application that he would 
have absolute control over the physical operation and service of the 
station; (b) the claim in his letter to the Commission of May 27, 1957, 
that he intended to manage the station and actively participate in its 


operation; 
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(c) the contract of March 13, 1958, providing for Fields’ ownership of 
transmitter and receivers and Fields' payment of all necessary costs; 
and (d) the Fields and Pinson affidavits of March 17, 1958, stating 
inter alia that there was no agreement between Pinson and Fields as to 
the ownership or operation of the station prior to November 1957, are 
all false, and were designedly so in order to mislead the Commission 
into believing that Fields was the real party-in-interest. . 

11. As noted above, the Examiner rested his disqualification 
of Pinson in part on certain aggravating circumstances. These include 
(a) Pinson's false testimony under oath in this proceeding as to his 
personal participation in the measuring of the Wallace S. Building; 
(b) Pinson's "uncontested violation" (by consent judgment) of Federal 
law concerning wages and hours; and (c) Pinson's violation of 
Section 21.109(b) of the Commission's Rules, through installation of 
a new antenna for KIK578 without Commission authority. 2/' The instant 
Decision, however, is not dependent upon such matters, and they have 


not been considered in reaching our ultimate result. Nor is the 
Commission fully convinced of the validity of these conclusions. 
Without belaboring points unnecessary to the ultimate issue, we think 
it appropriate to note that considerable ambiguity exists in the record 
as to the extent to which Pinson claimed to have participated in the 
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measurements, and to what extent others observed such participation. 
Similarly, the consent judgment involving the Federal wages and 
hours law appears to have merely enjoined Pinson from future 
violations and does not include a finding of past violation. Finally, we 
cannot conclude that Section 21.109(b) of the Rules was violated by 
Pinson's action in replacing a substandard antenna arrangment with 
one which would bring the station's operation into substantial con- 
formity with the license. The obvious purpose of the rules is to 
preclude an operation inconsistent with the license rather than a 
correction thereof. 

12. In reaching the conclusion that Fields and Pinson lack the 
requisite character qualifications to be licensees of the Commission, 
we have not overlooked that both established on this record that they 
have reputations in their community for honesty and good character. 
Such general character evidence can hardly be controlling, however, 
in view of the specific demonstration in this proceeding of a willingness 
to deceive a governmental regulatory body to achieve private ends. 

13. In view of the disqualification of Fields, there remain no 
factors which would preclude grant of the mutually-exclusive application 


2/ Another basis, that Pinson improperly failed to collect and remit 
excise taxes on his service, is not responsive to the issues and is 
therefore entitled to no weight. Similarly, the tariff violations found 
by the Examiner were not contemplated by the issues. 


3/ Section 21.109(b) reads as follows: "No replacement or change of 
antenna or antenna structure shall be effected without prior authorization 
from the Commission if such replacement or change will alter the gain 
or directivity of the antenna in the horizontal plane or the height of 

the antenna or antenna structure above ground.” 
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of Alan H. Rosenson, d/b as All-Florida Communications Company, and 
the Commission is in agreement with the Examiner that the public 
interest, convenience, and necessity would be served thereby. 
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ACCORDINGLY, IT IS ORDERED, This 25th day of July, 1962, 
that the above-captioned applications of Charles P.B. Pinson, Inc., 
and James C. Fields ARE DENIED, and the application of Alan H. 
Rosenson, d/b as All-Florida Communications Company, for 
modification of construction permit for Station KIQ516 to change 
frequency to 35.22 Mc, IS GRANTED; and : 
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IT IS FURTHER ORDERED, That, in order to permit Charles 
P.B. Pinson, Inc., and James C. Fields to wind up their affairs, 
authorization to operate Stations KIB386, KIG289, KIG843, and 
KIK578 shall terminate at 3:00 A.M. EST, on August 31, 1962. 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Acting Secretary | 


Released: July 30, 1962 


[922] 
APPENDIX 
Rulings of the Commission upon Exceptions to the Initial Decision 


Joint Exceptions of Charles P.B. Pinson, Inc., | 
and James C. Fields 


Exception Ruling | 
1, 5, 14 Denied. The denials of further continuances 


| 
were a proper exercise of the Examiner's 


discretion. | 
2-4,7,11,13, 30, Denied, for lack of specificity as to how error 
31, 37, 58 was committed and how exceptor was prejudiced 
thereby. | 
Denied. The Orders designating the applications 
for hearing sufficiently particularized the issues. 
Denied. The record supports the Examiner's 
finding. | 


18, 36, 38, 40 
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Ruling 
Denied, as lacking the specificity required by 
47 CFR 1.154. The proposed findings, the 
Examiner's failure to adopt which is excepted 
to, cover six pages and deal with a variety of 
matters, some of which are irrelevant and 
immaterial, others of which have been sub- 
stantially adopted by the Examiner, and the 
remainder of which are not supported by the 
record. 
Denied in substance. The stricken evidence is 
immaterial. 
Denied as irrelevant, the specified issues 
speaking for themselves. 
Denied as cumulative. 
Denied as irrelevant. As urged in Exception 15, 
supra, there was no issue as to service rendered 
by Pinson's stations. 
Denied as irrelevant. 
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Denied as lacking decisional significance. 
Denied. The substantial weight of the evidence 
supports the Examiner’s finding that Pinson 
paid for Fields’ engineering. 
Denied in substance. The requested findings are 
in part irrelevant and in the remainder not sup- 
ported by the record as a whole. 


Exception 
32, 59 


41 


42, 43, 44(a), 
(b), and (c) 
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Ruling 

Denied. The Examiner's denial of severance, 
and his refusal to adjourn the hearing to permit 
Exceptor to petition the Commission for 
severance were reasonable exercises of his 
discretion. Severance of Pinson's applications 
would have been inappropriate, in view of the 
issues in this proceeding. 

Denied. The Examiner's Findings are sub- 
stantially accurate and complete. 

Denied as redundant of findings in paragraph 
21 of the Initial Decision. 

Granted to the extent that Pinson Exhibit 37 

is deemed admitted, the Examiner's rejection 
thereof being based upon an unwarranted 
extension of the agreement among counsel. 
Denied as to the remainder, as the evidence 
was subsequently admitted. 

Granted, and Pinson Exhibit 38 is deemed 
admitted. 

Denied. The Examiner's rulings were proper. 
Denied, for lack of particularity. 

Denied. See paragraph 9 of the Decision. 
Denied. The conclusion urged is unsupported 
by the record. 

Granted to the extent reflected in paragraph 11 
of the Decision. 

Denied, in view of the Decision. 
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Ruling 

Denied. The matter for which enlargement 
was sought does not relate to the issues 
specified, and the Examiner lacks authority 
to modify or enlarge such issues. 


Exceptions of the Commission's Common Carrier Bureau 


2, 7, 21, 22 


3-5, 8, 12, 18, 
19, 26, 28, 31-33 
6, 10, 36 


11, 13, 23 


14, 27, 344 
15 


16, 17, 25 


Ruling 
Granted. See paragraph 4 of the Decision. 
Denied. The conclusions suggested, while not 
without record support, are unnecessary to the 
instant Decision. 
Granted in substance. See paragraphs 9 and 10 
of the Decision. 
Denied. The Commission adopts the Examiner's 
findings rejecting Pinson's testimony, but does 
not regard as necessary a conclusion that the 
rejected testimony was knowingly false. 
Granted, and paragraph 16 of the Findings is 
corrected by deleting from the fourth sentence 
thereof the reference to a "public accountant". 
Denied, as redundant of findings and conclusions 
made elsewhere. 
Denied as lacking decisional significance. 
Granted, and the first sentence of Finding 19 is 
corrected to add "of March 1959" after "investi- 
gation”. 
Denied. While in a strictly legal sense Pinson 
and Fields had the burden of proof because of 
their status as applicants, the Bureau was not 
free from a duty of proceeding at certain stages 
of the proceeding, particularly in view of its 
agreement to do so reached at pre-hearing 
conference. 


Exception 
20 
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Ruling | 
Denied. The evidence sought to be ac luced does 
not lie within the designated issues, and the 
matter is not of decisional significance in any 


event. 


[925] 
Denied, as immaterial to the appropriate issue, 
which seeks determination of whether the acts 
of Pinson and/or Fields were contrary to the 
Communications Act or the Commission's Rules. 
Denied. See paragraph 11 of the Decision. 
Denied, as mooted by our action herein. 


[930] 
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| Received August 28, 1962. FCC] 
MAYER U. NEWFIELD 
ATTORNEY AT LAW 
1119 FIRST NATIONAL BUILDING 
BIRMINGHAM 3, ALABAMA 
FAIRFAX 2-9965 
August 27, 1962 
Air Mail 
Return Receipt Requested 
Mr. Ben F. Waple, Acting Secretary 
Federal Communications Commission 
Washington 25, D. C. 
Re: Charles P. B. Pinson, Inc. et al. 
Docket No. 13579 et al. 
Dear Sir: 

On behalf of Charles P. B. Pinson, Inc. and James C. Fields, 
applicants in the above matters, I hereby submit for filing original 
(manually signed) and 14 conformed copies of Petition for Rehearing, 
Reconsideration and Stay. 4 

Will you kindly notify me by collect telephone call as soon as 
this letter is received? 

Since the Commission as of now has ordered applicants’ stations 
off the air as of 3:00 o’clock A.M. EST on August 31, 1962, please 
also notify me by collect telephone call and by confirmatory telegram 
as soon as the Commission has acted on the enclosed request for a 
stay order. 

Very truly yours, 
/s/ Mayer U. Newfield 
Enclosures: (15) 


169 


[931] 
[Received August 28, 1962, FCC] 
Before the 
Federal Communications Commission 
Washington 25, D. C. 

In re: Applications of ) Docket Nos. 
Charles P. B. Pinson, Inc. et al. ) 13579, et al. 

PETITION FOR REHEARING, RECONSIDERATION 

AND STAY | 

Come Charles P. B. Pinson, Inc. and James C. Fields, appli- 
cants herein, and pursuant to Section 405 of the Federal Communi- 
cations Act, 47 U.S.C. Section 405, as amended, and Section 1.191 
of the Commission's Rules of Practice hereby respectfully petition 
for a rehearing and reconsideration in support thereof, set down 
and assign the following: | 

1, The Commission's ruling on applicants’ Exceptions 1 and 
5, involving motions for continuance of the hearing on the ground 
that the four-year old child of Charles P. B. Pinson, president and 
owner of Charles P. B. Pinson, Inc., was ill with scarlet fever and 
the child's mother was unable to care for the child because she was 
under psychiatric treatment in a hospital, was erroneous. The 
Examiner's denial of said motions was an unjust, unwarranted and 
arbitrary abuse of his discretion, was highly prejudicial to applicants’ 
property rights without due process of law, because said denial 
compelled applicants to proceed with the hearing under inhumane and 
adverse conditions. | 


2. The Commission's ruling on applicants’ Exception 2 was 
— | 


erroneous. Said exception is as follows: "The Hearing Examiner 
failed to comply with the provisions of Section 1.142(d) of the Rules 
of Practice and Procedure". Section 1.142(d) requires the Examiner 


at the commencement of the hearing to recite all actions 
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taken at the pre-hearing conference, incorporate all stipulations 
and agreements approved by him, and announce any special rules 
which he deems necessary to govern the course of the proceeding. 
Exception 2 flatly charged a failure to comply with said rule and no 
specification of the Commission's own rule was required. An 
examination of the record itself would either confirm or reject 
applicants’ flat statement. Moreover, no recital of precisely how 
applicants were prejudiced should be necessary. Implicit in the 
enactment of such rule was a recognition that its observance was 
required in the interest of fair and orderly procedure. The failure 
to observe the rule compounded the difficulties confronting applicants 
as set forth in paragraph 1. and elsewhere herein (R.1135-6). 

3. The Commission's ruling on applicants’ Exception 7 is 
erroneous. As to specificity, the exception clearly states that error 
was committed by the Examiner's refusal to instruct or admonish 
the Commission's investigator--administrator--attorney --witness 
to abstain during the remainder of the hearing from covertly 
interrogating applicants’ auditor and coupling such interrogation with 
a request that said auditor, in violation of his professional ethics, 
not disclose to his! client the fact of such interrogation (R. 99, 100, 
102, 1129). The same Commission's counsel induced the same 
witness, under threat of being subpoenaed and being inconvenienced 
while awaiting his turn to testify, to sign a document falsely stating 
that the witness had already been served with a subpoena (R. 1131-2-3). 
As to prejudicing applicants: the refusal of the presiding officer to 
give such instruction or admonition tended to encourage browbeating 
and intimidation of witnesses and to lead to other abuses during the 
course of the hearing. For example, when the hearing was reconvened 
in Washington on June 29, 1961, the witness Heidt, a civil engineer 
employed by applicant James C. Fields, was instructed by Commission 
counsel not to talk to applicants or to applicants’ counsel (R.2142). 
The Examiner refused to instruct Heidt that he 
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was free to do so (R. 2143). Previously, when Heidt was subpoenaed 
by the Commission, he had unsuccessfully sought permission of 
Commission counsel to notify his client (R. 2165). Small wonder that 
the witness expressed a "fear" of the Government (R.2238). He had 
previously been questioned by a man whom he took to be an agent of the 
FCC "or the FBI" (R.2154). As a consequence of such tactics, this 
professional civil engineer did not get in touch with his client (R.2163). 
Had he done s0, it is quite possible that applicants might =e been 
spared the expense of a trip to Washington; in any event, they would 


have been enabled better to prepare themselves for the reconvened 
hearing in Washington. 
4. The Commission erroneously denied applicants’ Exception 8 
and 10 on the ground the record supports the Examiner's finding that 
none of the matters presented shows any improper or prejudi icial 


action by the Commission's investigators and hence they were deemed 

of no materiality. It is respectfully submitted that a reconsideration 
of said Exceptions and of the record will confirm such error. What 

is involved is the unlawful examination of applicants’ files, corres- 

pondence and records by the Commission's witness. Testimony of 

applicants’ employee included the following: “It was obvious that 

(the investigator) had been going through the files and correspondence 


on my desk. (The investigator) showed me his identification and then 
took over the office completely" (R.1727). Applicants’ witness (an 
office secretary) then stated that she left the room momentarily and 
that when she returned: " ...(The investigator) was going through 
our filing cabinets". (Proposed findings 57-65; R.1727-33, 1736-37, 
1748, 1751-52, 1755). 
5. The Commission's ruling on applicants’ Exception 12 was 
erroneous. This exception relating to the testimony of applicants’ 
witness that the office secretary referred to in the preceding 
paragraph "seemed highly nervous and had tears in her eyes” after 
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the Commission's witness interrogated her. The Commission ruled 
the stricken evidence was immaterial. The materiality of such 
testimony lies in the fact that it is corroborative of earlier testimony 
as to the circumstances under which evidence was obtained by the 
Goverament's witness. Testimony by the Government's witness as to 
facts obtained in such manner was obviously improper. 

6. A reconsideration of applicants’ Exceptions 25 and 39 and 
of the record references pertaining thereto should clearly result in 
a reversal of the Commission's ruling that the substantial weight 
of the evidence supports the Examiner's finding that Pinson paid for 
Fields’ engineering. It is uncontroverted that the order for the engineer- 
ing data for the Fields' station was issued by Fields, (R.991). The 
engineer Deeters testified repeatedly to a clear recollection that his 
engineering fee had been paid for by Fields and not by Pinson (R.1949, 
1950, 2035). This testimony is fully corroborated by Fields who stated 
that he was "quite confident" he paid Deeters (R.992). Deeters substan- 
tiated the earlier statement by Fields that Fields had telephoned him 
asking him to proceed with the engineering for the station (R.1947). 
Despite rigorous cross-examination by Commission counsel, Deeters 
finally testified that a check of $170.60 which he had received from 
Pinson was not in payment of the charges incurred for the Fields' 
engineering, Deeters stating at page 2036: "I don't feel that the check 
for $170.60 had anything to do with the Fields’ engineering.” There 
is no evidence to contradict either Fields’ testimony or the engineer's 
testimony. Therefore, there is no basis in actual evidence which would 
support a contrary filing. 

It should also be borne in mind, in evaluating the weight to be 
accorded Deeters' testimony, that he makes his living acting for 
persons who have radio licenses pending before the Commission 
(R.1946). It is natural, therefore, to assume that ina matter 
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where his records are not available to prove precisely what occurred 
some years before, he would not carelessly or lightly testify in 
favor of a licensee whose fitness is challenged by the Commission staff. 

7. The Commission's denial of Exception 13 was erroneous. 
The refusal of Commission counsel to furnish a list of persons sub- 
poenaed (R.63-4) or to give further specifications as to which of the 
voluminous facts referred to in the orders for hearing applicants 
would be required to meet (R.65), was violative of the spirit of the 
agreement made at pre-trial and placed an unfair burden on applicants. 
As an example, information was imparted to counsel for applicants 
only three days before the hearing commenced that the Commission's 


staff had no evidence to present in support of the accusation that 
Pinson had violated the Federal income tax statutes. Such informa- 
tion was not volunteered by Commission counsel but was given as the 


result of an inquiry by Pinson's attorney (R.66-8). 

8. A reconsideration of the record should result in a reversal 
of the Commission's ruling on applicants’ Exception 26 which is based 
on proposed findings 66 through 77. The Examiner in paragraph 6 
of his initial decision erroneously concludes that Wofford, the owner of 
Tampa station KIB386 later sold to Pinson, Inc. on June 24, 1957, was 
first contacted by Pinson relative to such sale in the summer of 1956 
and that Wofford "could state only that he believed the contacts were 
between February and May 1957"'. This overlooks documentary 
evidence and testimony showing that the inception of negotiations 
leading to such sale was on May 29, 1957. Fields' application for a 
Tampa license was executed in October, 1956 and was filed in 
January, 1957. See paragraph 4 of the Commission's Decision. 
Similarly, the statement in said paragraph 4 that during the period 
October, 1956 - July, 1957 Pinson negotiated with Wofford with the 
view towards purchasing KIB386 should be modified. 
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Moreover, the refusal of the Examiner to permit applicants' 
counsel to place Wofford on the stand for further interrogation 
(R.1450) was highly prejudicial to applicants. The Examiner recog- 
nized that” . . . There is an extreme element of surprise in the 
production of this witness and going into this line of questioning" 
(R.1432). The Commission's staff was well apprised at the pre- 
hearing conference that this was the kind of information applicants 
wished to receive in advance of the hearing in order that fair and 
proper preparation could be made (R.1429-30). 

Pinson's testimony that his conversations with Wofford during 
the months of January - April occurred in 1959, not in 1957, is of 
crucial significance and can now only be satisfactorily resolved by 
reconvening the hearing and taking Wofford's further testimony. 

9. Although the Commission deemed Pinson Exhibit 37 admitted, 
the failure to grant the remainder of applicants' Exceptions 42, 43, 
44(a), (b), and (c) on the ground that the evidence was subsequently 
admitted, was erroneous. The refusal of the Examiner to permit 
witnesses to testify in Tampa, namely: Mr. and Mrs. Charles J../ 
Magee (R.1901, 1907), was not cured by anything which occurred 
subsequently when the hearing was reconvened in Washington. Similarly, 
the refusal to permit Pinson to give rebuttal testimony either in Tampa 
or in Washington (R.1908-9, 1929-30) was never rectified and can now 
only be done by rehearing. Presumably, had these witnesses been 
allowed to testify, further evidence favorable to applicants would have 
been elicited. The mere admission into evidence of Pinson Exhibits 
37 and 38, after the hearing was closed, is helpful but clearly does not 
cure the Examiner's erroneous exclusion, because if, for example, 
Exhibit 38 had been admitted, counsel would then have developed on 
the record testimony tending to support applicants’ bona fides. As 
the record now stands applicants have been effectively precluded 
from putting vitally important evidence in the record. 
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10. The Commission's statement in paragraph 9 that Pinson’s 
"assumption of control of KIK578" did not result, as the Examiner 
found, from Fields’ unwillingness to assume responsibility, places 
excessive weight on the few factors set forth and overlooks many 
other evidences of control exercised by Fields. Two of these factors 
cited: '(b) the engineering work therefor was paid for by Pinson” 
and '"(e) the only affirmative act shown to have been taken by Fields 


was his ordering the station off the air . . "(emphasis added), are 
clearly contrary to the great weight of the evidence. The question of 
payment for the engineering has already been adverted to in paragraph 
6 of this Petition. 
As to the allegedly single affirmative act taken by Fields, 
reference is made to the following additional affirmative acts taken 
by Fields: 
(1) "So I would say in round numbers I have in-: 
vested about $1,000" in the Tampa pocket paging station 
(R948). | 
(2) On January 28, 1957 Fields filed application 
with supporting data with the Commission (R.949-50). | 
(3) On May 27, 1958 Fields requested the Commission 
to grant him 10 additional days to file additional data | 
"which the engineer is presently preparing” (R.951-958). 
(4) Fields submitted additional data to the Commission 
on June 14, 1957 (R.991). 
(5) Fields carefully considered going into the 
pocket paging business and discussed the matter with 
Pinson (R.954-5). 
(6) Fields having finally decided to make application 
for a license, "began to make preliminary Ee in 
Tampa . . .” (R.956). 
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(7) Fields paid income tax on revenue from the 
station. 

(8) The March 17, 1958 letter to the Commission 
(Pinson Exhibit 2) signed by Fields and Pinson was the 
combination ‘effort of both and was carefully considered 
by Fields (R.961). 

(9) Fields contracted for the Station's equipment 
(R.963). 

(10) Fields went to Washington with Pinson in 
April, 1959 (R.966). 

“@11) Fields made a budget for potential revenue 
and expenses (R.975). 

(12) Fields assisted in preparing exhibits to his 
application (R.978-80). 

(13) Fields made studies relating to rates and 
tariff (R.981). 

(14) Fields personally authorized the Washington 
engineer Deeters to prepare the required engineering 
data (R.991). 

(15) Fields paid for this work (R.992). 

(16) When the transmitter arrived in St. Petersburg 
Fields refused to accept delivery there and ordered it 
sent to Tampa (R.1001). 

(17) Fields asked Pinson to arrange with Bailey tc 
make the installation (R.1001). 

(18) Fields paid Pinson $741.77 for the transmitter 
(R.1001). 

(19) Fields solicited business (R.1021). 

(20) Fields visited the Tampa station and saw to it 
that requirements of applicable rules were rigidly adhered 
to (R.1078). 
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(21) Fields familiarized himself with the 
installation (R.1078). 

(22) Fields issued instructions to insure that 
station employees did not "get out of line"(R.1079). 

(23) Fields caused a sign to be posted at the 
control point and to be maintained at all times since | 
the station first went on the air as follows: 

"Mr. James C. Fields is the owner of the paging 
system is admitted to the office at any time and his | 
instructions on the paging system carried out tothe | 
letter" (R.1043, 1080-1; Fields’ Exhibit 2, R.1815-16). 

(24) Fields filed or caused to be filed with the | 
Commission a form of invoice for use in billing customers 
indicating Fields was the owner and containing the legend 
in Fields’ handwriting "In use since April, 1955" (R.1819-20). 

(25) Fields made general inquiries concerning the 
need for selective signaling service in the Tampa area but 
found no desire for such service (R.1834-5). 

11. Itis respectfully urged that on reconsideration and rehearing 
the Commission's conclusion in paragraph 10 of its Decision that 
Fields" original application pertaining to control, the reiteration of 
control in his letter to the Commission on May 27, 1957, the contract 
dated March 13, 1958 and affidavits of March 17, 1958 relating to 
ownership and operation of the station prior to November, 1927 are 
all false, will be found to be unwarranted. The Examiner had the 
opportunity of listening to the testimony and of watching the demeanor 
of the witnesses and concluded: 

"Considered as a whole, the evidence is not sufficiently 
persuasive to conclude that these documents were in fact back 
dated in order to mislead and misinform the Commission. Nor 
is the evidence sufficiently persuasive to conclude | 
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that the circumstances surrounding the filing of the 
application for station KIK578 were other than as 

testified to by Mr. Fields. He candidly admitted that 

he thereafter lost interest in the project, that he was 

sorry he went into it and was satisfied to have Mr. Pinson 
operate it. It accordingly is concluded that the statements of 
Mr. Pinson and Mr. Fields dated March 17, 1958 insofar as 
can be ascertained from the record herein, were sub- 
stantially true and correct when made.” 


Based on the foregoing applicants earnestly petition the 


Commission as follows: 

(1) To give reconsideration to the record already 
made herein; 

(2) To order a rehearing limited to the matters 
involved in the conclusions reached in paragraphs 9 
and 10 of the Commission's Decision; 

(3) To re-open the proceeding to permit applicants 
to place in the record rebuttal evidence and testimony 
which they were precluded from doing at the previous 
hearing in Tampa and Washington. 


Petition for Stay 

Applicants pray that, pending the Commission's decision 
on the foregoing Petition for Rehearing and Reconsideration, the 
effectiveness of the Commission's order to applicants to terminate 
operations of Stations KIB386, KIG289, KIG&843 and KIK578 be stayed. 

In support of said petition for a stay, applicants set forth the 
following: 

1. The failure to issue a stay order would cause immediate, 
irreparable loss, damage and inconvenience to the public in 
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the St. Petersburg and Tampa, Florida areas. See paragraph 11 of 
the Examiner's Decision: "Refusal to grant the applications . . . will 
unquestionably result in a loss of important communications facilities 
to the public. Although it is reasonable to expect that others will 
ultimately step in and provide these services there is no assurance 
that such will occur and if so, at what point in time.” | 

2. Petitions for rehearing and reconsideration, although 
not a condition precedent to appeal, should be encouraged to afford 
the Commission an opportunity to correct any errors, to place all 
pertinent evidence in the record and in general to reach a fair and 
just decision without resort to the courts. : 

3. Irreparable loss would ensue to applicants if ieyk were 
required to terminate operation of their stations: customers 
would be lost and never regained and applicants’ business would be 
irrevocably ruined. In the absence of a stay, even the ultimate 
vindication of their position would be utterly meaningless, empty 
and futile. 

4, The issuance of a stay order is essential to maintain 
the status quo. 

5. Issuance by the Commission of a stay could not popsibly 
result in any harm or damage to the public. 

‘W™Assuming a subsequent judicial review in which applicants 
would be successful, the power of the Court of Appeals to issue a 
stay order would be an empty mockery to applicants and an idle 
ceremony if in the interim the status quo were already irreparably 
changed. 

Respectfully submitted, 
Charles P. B. Pinson, Inc. 
James C. Fields 
Applicants 


BY /s/ Mayer U. Newfield 
torney 
1119 First National Bank Building 
Birmingham 3, Alabama | 
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MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioners Minow, Chairman; Lee and Henry 
not participating. 

1. The Commission has before it for consideration a Petition 
for Rehearing, Reconsideration and Stay filed August 28, 1962 by 
Charles P. B. Pinson, Inc., and James C. Fields, 1/ and an opposition 
thereto, filed September 12, 1962 by the Commission Common Carrier 
Bureau. The petition is directed to the Commission's Decision, 
released July 30, 1962 (33 FCC 213), which denied petitioners' 
applications in the Domestic Public Land Mobile Radio Service, the 
Commission concluding that Pinson and Fields lack the requisite 
character qualifications in view of their engagement in a course of 
action by which Fields applied and received authorization for Station 
KIK578 in Tampa upon representations to the Commission that he would 
control such station, when in fact it was the continuing intent of the 
parties that Pinson would operate and control the station as an adjunct 
to his existing stations and answering service. 

2. To the extent that the petitioners seek reconsideration, they 
do no more than reargue their exceptions to the Initial Decision. The 
Commission already has given full consideration, in its Decision, to 
such exceptions, and it would be fruitless to repeat here the justifi- 
cation for their denial. 

3. The request for reopening of the record is based on petitioners' 
claim that they have been precluded from putting evidence into the 
record "tending to support applicants’ bona fides.” This claim arises 
from a confused procedural situation resulting from an agreement 
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among counsel during the portion of the hearings held at Tampa. 

After each of the parties had presented its direct case, counsel for 
Rosenson, with a view to absenting himself from further hearing 
sessions in Tampa, obtained an agreement from counsel for Pinson and 
Fields that he had nothing further to offer there in rebuttal to Rosenson's 
direct case. The following day, counsel for Pinson and Fields attempted 
to introduce engineering evidence relating to corrective action taken 
upon Fields' station, and to the height of the antenna of that station. 

The Examiner ruled that such was rebuttal evidence relating to the 
Fields-Rosenson comparative hearing, and held that its admission 
would violate the agreement among counsel. Counsel for Pinson and 
Fields then sought a brief recess to obtain evidence relating solely to 
Pinson's stations, the Examiner denying the request on grounds that it 


would further delay an already drawn-out proceeding. However, the 
Examiner repeatedly advised counsel that such evidence could be 
introduced at the subsequent portion of the hearing to be held in 
Washington. Counsel for Pinson and Fields, however, did not avail 
himself of the opportunity thus presented by the Examiner, nor did he 


make an offer of proof concerning such evidence. 


{7 The portion of the petition requesting a stay was granted by 
Commission Order released August 29, 1962 (FCC 62-907). | 


| 

[958] | 

4, The Commission, in ruling upon petitioners' exceptions 42, 
43, and 44(a)-(c), admitted Pinson Exhibit 37, stating that the Examiner's 
rejection thereof was based upon an unwarranted extension of the 
agreement among counsel. Such ruling manifests an abundance of 
leniency, for that exhibit, too, could have been reintroduced at the 
Washington sessions under the ruling of the Examiner. It is clear 
from a reading of the record that petitioners were only temporarily 
precluded, at the Tampa hearing, from introducing certain evidence. 
Whether such was proper or improper is of little moment, for their 
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failure tc avail themselves of the opportunity to present such evidence 
subsequently operated to purge the error, if any, in the Examiner's 
prior ruling. Therefore, the request for reopening of the record will 
be denied, the petitioners having been afforded ample opportunity to 
present their cases on the hearing record. 

5. In its Order released August 29, 1962 (FCC 62-907), the 
Commission stayed the effective date of its Decision until 3:00 a.m. 
Eastern Standard Time on a date thirty days following the release of 
the instant document. In order that there be no doubt as to the termina- 
tion date of the licenses in question, we will, infra, set a date certain 
for their expiration, and the Order released August 29, 1962, is 
superseded hereby. 

ACCORDINGLY, IT IS ORDERED, This 24th day of October, 1962, 
That the Petition for Reconsideration, Rehearing and Stay, filed 
August 28, 1962, by Charles P. B. Pinson, Inc., and James C. Fields 
IS DENIED; and 

IT IS FURTHER ORDERED, That in order to permit Charles 
P. B. Pinson, Im.; and James C. Fields to wind up their affairs, 
authorization to operate Stations KIB386, KIG289, KIG843 and 
KIK578 shall terminate at 3:00 a.m., EST, on November 30, 1962. 

FEDERAL COMMUNICATIONS COMMISSION 
/s/ Ben F. Waple 


Acting Secretary 
Released: October 25, 1962 
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[1] 
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
(Prehearing Conference) 
Washington, D. C. 
November 16, 1960 


* * 


[3] 
The above-entitled matter came on for prehearing conference be- 
fore Forest L. McClenning (The Presiding Examiner) in room 1346 New 
Post Office Building, Washington, D. C., at 10:00 o'clock a.m. 


*x * * * 


[4] 
PROCEEDINGS 


PRESIDING EXAMINER: We will be in session. | 

This is a prehearing proceeding called by me as presiding officer 
with regard to the applications of Charles P. B. Pinson, Inc., in Docket 
Nos. 13579 through 13585 and the applications of James C. Fields, in No. 
13586, and the application of Alan H. Rosenson in Docket No. 13587. A 


copy of the order designating me as the presiding officer appears in 


these dockets. 

This prehearing proceeding has been called this mornings I think, 
primarily to resolve nothing more than possibly the order of procedure 
in the cases, future dates for the hearing and future locations of the 
hearings. 

MR. ENDE: If I may, Mr. Examiner-- 

PRESIDING EXAMINER: I would like, first, to ask counsel to 
enter their appearances at this time. | 

MR. NEWFIELD: Mr. Examiner, my name is Mayer U. Newfield, 
1119 First National Bank Building, Birmingham 3, Alabama. I represent 
Charles P. B. Pinson, Inc., and James C. Fields in these proceedings. 
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MR. FIELDS: Samuel Miller and Mark K. Fields, for Alan H. 
Rosenson. 

MR. ENDE: Asher H. Ende, for the Chief of the Common Carrier 
Bureau, Federal Communications Commission. 

PRESIDING EXAMINER: Mr. Ende, in view of the fact that I know 
you are completely familiar with commission procedures 


[5] 
and Iam also aware that Mr. Fields is equally familiar with that field, 
however, I would like to hear suggestions from you first, with reference 
to the procedure to be followed. By that I note that we recognize these 
are 309 (b) hearings, and the burden of proof rests on the applicant. On 
the other hand, I think, normally in these proceedings, the burden of 
proceeding with the evidence is initially assumed by the Commission. IS 
that your view of this proceeding. 

MR. ENDE: If you will look at the issues in this proceeding they are 
in the nature of matters directed to the applicants. It is our feeling here 
that orderly procedure would best be accomplished by permitting or re- 
quiring the applicants to make their cases. One of the applicants is a 
commission licensee--he is seeking a renewal of certain licenses and other 
licenses, and I think that he should be the one who should be allowed to 
set the tone and tenor so to speak, to show his technical—character quali- 
fications, to explain in whatever light he desires to put forward in this 
record the various statements and to put forth all of the evidence that he 
thinks can help him in connection with these matters. 

This is not a revocation proceeding, where the commission's staff 
is acting as prosecutor. 

I think it would be a little bit unfortunate if we were to attempt to 
go first. I think it would be much better and 
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fairer and would lead to a much more orderly record if we would permit 
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Mr. Pinson and Mr. Fields to the extent necessary to put in their cases. 
We would then proceed to test them with cross examination and to put in 
such evidence as we believe to be pertinent, after we have had an oppor - 
tunity to evaluate what Mr. Pinson has to say and how it stands up under 
cross examination. 

PRESIDING EXAMINER: Mr. Newfield. 

MR. NEWFIELD: Mr. Examiner, I think that I can go along with 
the suggestions made by Mr. Ende to a point, that is to say, with reference 
to a primary showing as to qualifications, technical or otherwise. How- 
ever, I think when you get to the realm of what we might term “charges” 
made by the commission as to possible violations of law there, it would 
seem to me, that the defendant, so to speak, either Mr. Pinson or Mr. 
Fields, in each instance is entitled to know what it is that he is charged 
with or the corporation is charged with having committed. For example, 
included in the order are charges of violating certain wage and hour pro- 
visions and even income tax laws. When we reach that point of proof I 
believe virtually all the two licensees would have to do would be to take 
the stand, to say that they were not aware of any violation of law. At this 
point I suppose a prima facie showing would have been made by the li- 
censees on those two issues. If the commission has | 


[7] 

something in mind and I presume they must have something specific-- 
then it would be my feeling that the burden at that point of the proceeding 
would be upon the commission to say just what it is they are accusing these 
licensees of having done, or what evidence they may have that is in the 
nature of, at least, a showing of some such violation. | 

There may be other issues similar to that, but those few I think are 
readily apparent. | 

And I may say for the record that I am not aware, after italking with 
Mr. Pinson, who is President of the corporate licensee and who is oper- 


ating the Fields Station under contract of any income tax violation. 


| 
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I thirk, perhaps, one of the purposes of this prehearing conference 
would be to determine just what that issue is -- what it is that we are 
required to meet. 


PRESIDING EXAMINER: Does that conclude your statement ? 
MR. NEWFIELD: Yes. 
PRESIDING EXAMINER: Mr. Fields. 


MR. FIELDS: Mr. Examiner, there were two separate commission 
orders specifying the issues in this proceeding. 
One order relates to the applications of Charles P. B. Pinson, Inc., 


and Mr. Newfield has been talking about that order. Alan H. Rosenson 
is not a party to that order. 


The other order, Docket No. 13586, concerns the applications at 
Tampa, Mr. Rosenson and Mr. Fields, which may or 


[8] 


may not be mutually exclusive. 


So I think I should limit my remarks to the order in which Mr. 


Rosenson’s name appears. 


The issues in this order do not include issues of income tax viola- 
tions and wage and hour law violations, and those other charges of the 
sort that Mr. Newfield referred to. So I think that is between Mr. New- 
field and Mr. Ende. 


So far as this order is concerned in Docket No. 13586, concerning the 
application of Mr. Fields and Mr. Pinson, I think that the issues relating 
to these applicants are straight forward and not in the nature of charges. 


So far as this order is concerned I agree with Mr. Ende that the 
applicants should produce evidence affirmatively on the issues which in- 
volve them. We could just go down through the list "A" through "R" and 
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it is quite obvious, in the case of each issue which applicant is concerned 
there. | 
And so far as Mr. Rosenson is concerned we are ready to| go for- 
ward, to present evidence on the issues in this order which concern Mr. 
Rosenson. There are several here which concern Mr. Rosenson. 
MR. NEWFIELD: May we go off the record just a moment? 
PRESIDING EXAMINER: For what purpose, please? 
MR. NEWFIELD: Counsel made a reference to issues war through 
"Rt", I would like to inquire what document he is referring to. | 


[9] : 


PRESIDING EXAMINER: He is referring to commission" ; order in 
the Fields case. The release is headed "FCC sixty-six four six, mimeo 
number 88811. Do you have a copy of that order? | 

MR. NEWFIELD: Yes, I have it. | 

MR. FIELDS: To sum up in one sentence, this order, s0 far as I 
am concerned, does not contain any issues in the nature of charges in 
which the Common Carrier Bureau would be required to proceed with the 
evidence. So far as the issues in this order are concerned I would think 
each applicant would proceed with presenting evidence on the issues which 
concern him or it--each of the two applicants. And Mr. Rosenson is 
prepared to proceed when and where ordered. : 

PRESIDING EXAMINER: Thank you. 

We, unquestionably then, will in the Fields docket have the applicant 
proceed initially with the burden of proof. | 

In the Pinson docket, Mr. Ende, I wanted to point out certain of the 
issues, and I was wondering if your statement did go to all issues involved 
in those dockets. | 

MR. ENDE: As to No. 7, we will be very happy to proceed in the 
manner that Mr. Newfield suggested. I might point out that even there 
the information is such that is particularly within the knowledge of Mr. 
Pinson and the corporate entity. They, certainly, know whether authority 
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has made such a finding. However, we will not be disposed 


[10] 


to argue or quibble about that. We will present for the record the evi- 
dence available and advise the parties, or if Mr. Newfield would like, we 
would be very happy to advise him of the nature of this, then he would be 
in position to present his case in a single rather than a chopped-up fashion. 
I think that would help for an orderly record. 

For instance, for Mr. Pinson to come in and tell his story, that is, 
to let him get on the stand and tell part of it, then somebody from the 
commission to tell part of it and to disorganize himself, so that it makes 
a combination of rebuttal and direct statement, would not be orderly. 

If we can help counsel for Mr. Pinson by informally advising him of where 
we stand on these things, we will be very happy in the interests of order- 
liness to do that, so as to reach a better understanding. 

PRESIDING EXAMINER: What about issues four and six? 

MR. ENDE: On those Mr. Pinson, certainly, knows the representa- 
tions which he made in connection with the grant of the applications given 
to him. If Mr. Pinson believes those representations are correct he can 
get on the stand and say so. If he has additional evidence, besides the 
vocal testimony under oath, that should be given, and that could then be 
tested. That is, the nature of it. 

These are ali things that Mr. Pinson himself can come forward 
with. He, certainly, is privy to that knowledge. 


[11] 
Here we are not saying that it is something outside of what Mr. Pin- 
son did. 
PRESIDING EXAMINER: The thing that is disturbing me, and I think 
it could, also, be handled between counsel as effectively as through pro- 
cedures followed in the hearing, are the specific representations that you 
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have in mind. I think if he is informed of those, obviously there are a 
number of representations made in any application, but it seems to me 
like you do not desire to take up everything that appears in the application, 
when in fact, you are requesting possibly only 20 per cent of the statements 
made, that it would otherwise be a waste of time in the eine 
MR. NEWFIELD: That is precisely our position, Mr. Examiner. 
MR. ENDE: The basic issue here relates to the nature and the ex- 
tent of the ownership or control which Mr. Pinson may have exercised 
over the license granted to Mr. Fields, and their representations refer 
to two types. First of all, documentary representations made in the ap- 
plication. I believe that Mr. Pinson should be afforded the opportunity 


to say, "All I said there is true" or, "I was mistaken with respect to 
A, B, C, or D, and I would like to amend it in the following oe and 


proceed from there. 
I am trying to avoid here being forced in to an adjudicatory or prose- 
cutory position. If Mr. Pinson satisfies the 


[12] 


situation I think it would make for a much better record, mateed of hav- 
ing us come forward and in absence of saying, 'You lied about this 
data" or, "The other thing," when he may have an explanation which we 
may not have heard yet. | 

PRESIDING EXAMINER: That is the reason I would suggest that could 
be resolved between counsel as to the specific representations which this 
issue encompasses. 

MR. ENDE: We will be very happy to talk to counsel and see what 
can be done. I hope that we can satisfy him in this matter, that is, on 
this matter. We want to elicit the information for the record and let 
you, if you get it, see whether it is true or untrue, not come in here and 
automatically saying, "Mr. Pinson, before you heard him, has already 
lied about A, B, C, and D." 
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PRESIDING EXAMINER: I think we all recognize that fact, Mr. 
Ende. Iam simply trying to bring it down toa point where the evidence 
introduced in this proceeding will be related specifically to those sec- 
tions of the applications that are really material. There obviously are 
going to be portions of it that are not. 

MR. ENDE: We will be happy to work with counsel, and to do our 
best to satisfy him, but we would like to make it clear that we believe 
that there is an obligation on Mr. Pinson, originally, to indicate for the 
record that he stands behind what he has said or how he would like to 


[13] 


modify it, and then we will indicate to him those specific areas where 
we have problems, if that would be satisfactory. 

PRESIDING EXAMINER: Do you have any comment on the other one 
I mentioned which was issue No. 6, relating to section 310 (b) of the 
Communication Act and Section 21.19 (h) of our rules in relation to Sta- 
tion KIK578. Ihave in mind there, Mr. Ende, what particular actions 
taken were in question under that issue. 

MR. ENDE: This, again, is part of the same transfer. It gets down to 
the situation of various acts and statements of Mr. Pinson which may or 
may not constitute a transfer of control and ownership without authoriza- 
tion from the commission. 

Again, I might point out for your benefit, sir, that these things have 
not sprung full born. Mr. Pinson was advised, at least twice, of various 
problems that did exist and specifics were pointed out by commission staff 
members who made the investigation. There has been an interchange of 
letters, I believe, which again indicated the nature of the problems. Now 
if counsel would like to discuss it further with us, those matters, we 
will, certainly, be glad to cooperate with him. 

PRESIDING EXAMINER: By that you mean through a commission 
proceeding ? 
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MR. ENDE: Beg pardon? 
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PRESIDING EXAMINER: You mean, by a commission proceeding? 

MR. ENDE: Definitely. I was referring to Mr. Newfield’s state- 
ment. This is his first case before the Federal Communications Com- 
mission. No intention to do otherwise. 

PRESIDING EXAMINER: As I understand your statements, Mr. Ende, 
you are willing to consult with Mr. Newfield and attempt to satisfy his 
inquiries, to know exactly what his burden of proof is going to be? 

MR. ENDE: Yes. 

PRESIDING EXAMINER: And possibly, then he can put his entire 
case in and the commission would rely principally on cross examination, 
or possibly, introduce evidence of its own. | 

MR. ENDE: Yes, depending upon the nature of the case that Mr. 
Newfield puts in. Obviously, until we know exactly what Mr. Pinson has 
to say on the record and to see how it stands up under cross-examina- 
tion, we do not know the nature and the extent if any at all, of the rebuttal 
testimony in this matter. ! 

PRESIDING EXAMINER: Well then, at this point-- 

MR. ENDE: May I, sir, call attention to a typographical error in 
the document No. FCC 60-645, in issue No. 6, which we were discussing. 
It is in the third line, towards the end, and refers to Section 21. 19 (h) 
and it should be 21.29. It is correct in the second document, that is, 
the Fields Document. I call attention of counsel to that. It should be 


| 


[15] | 
21.29. That is what was intended, because I think that sis 310(b) 
indicates that it would be that section. 
PRESIDING EXAMINER: You are not raising any issue 4 as to that 
point, Mr. Newfield? 
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MR. NEWFIELD: No, sir. 

PRESIDING EXAMINER: Thank you. 

MR. NEWFIELD: I was aware that it must have been a typo- 
graphical error. 

PRESIDING EXAMINER: Well, at this point then we will go to the 
question of hearing dates, leaving the matter as to the method of pro- 
ceeding initially to consultations between counsel to see if it can be 
worked out to their mutual satisfaction; if not, of course, we would 
have to call another conference and the examiner would establish the 
procedures to be followed by formal ruling. 

The commission's order of designation specifies that the original 
hearing is to commence in Washington, D. C. and is to be held at subse- 
quent dates at such points as the examiner may specify. I would like to 
inquire as to the position of counsel, first, of the locations for the hearing; 
and, second, prospective dates for the commencement of the proceeding. 
Mr. Newfield. 

The reason I am asking you first is because you do represent the 
applicant in this proceeding. 

MR. NEWFIELD: Thank you, Mr. Examiner. 


* x * 


[21] 


MR. ENDE: * * * * 


[22] 
If I might have your indulgence, sir, there are a few other matters 
involving these applications for which I think could well be ironed out. 
I should like to call attention to all of these. We try to organize them 
in an orderly fashion step by step and I think that it might expedite 
matters to go into them. 
PRESIDING EXAMINER: You may. 


[1r. 23] 
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MR. ENDE: The first are directed to the Pinson matters which do 
not involve Mr. Fields or Mr. Rosenson. I would like to call counsel's 
attention to them. | 

The application in Docket No. 13579, which is File No. 683-C2-P-59, 
which requests a construction permit to change the location and make 
antenna changes in Mr. Pinson's station KIG289, which is a 2-Way sta- 
tion in St. Petersburg. The location and change involve the use of a TV 
antenna, and this gives rise to certain problems in connection not only 
with our service, but, also, in connection with the broadcaster Bureau 
service,and a modus operandi has been worked out between bureaus 
which is followed when there is a grant without a hearing. Obviously, 
since this is an application proceeding and it is not a separation of 
function case, the initial decision will be made by the hearing examiner, 
the final decision by the commission and these are, therefore, in the 
nature of advice to the hearing examiner of the procedures which have 
been worked out and which we are advised 


[23] 

by our engineers, both in our own organization and in the broadcast 
bureau are essential to preserve the integrity of the television service, 
as well as this service. Normally, a condition is put into the grants 
involved here for the two-way service which reads something like this: 

"Subject to the condition that prior to commencement of construc- 
tion, the licensee of station WTSP parenthetically that is the television 
station whose antenna Mr. Pinson intends to use--be obtained from the 
Federal Communications Commission authority to determine the operating 
power of WTSP by the indirect method and that upon completion of con- 
struction the antenna and common point resistances shall be remeasured 
and the results submitted with Forms 302 as a request to determine power 
by the direct method, if the resistances are changed from the present 
WTSP license. If the resistances remain unchanged, the licensee of 
WTSP--parenthetically I am advised that it is a broadcast station, nota 
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television station--shall resume the direct method and notify the com- 
mission accordingly. All pertinent meter readings, including field 
intensity at each monitor point, relative to such determinations of WISP 
radiation system characteristics shall be supplied the commission by 
the WTSP licensee. 

"Further, the RF power output of the base station transmitter shall 
not exceed 152 watts. (That is base station KIG289)" 

In addition to that there is usually a further condition 
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put in as follows: 

“This authorizatien is granted subject to the condition that, upon 
the completion of construction, the output power of the transmitter shall 
have been adjusted to the value indicated in the construction permit and 
the actual readings of input voltage and current to the plate of the final 
RF amplifier stage, together with the method employed in adjusting the 
transmitter power output and the identity and qualifications of the person 
making such adjustment, shall be submitted as an exhibit to the covering 
license application." 

That covers the situation with respect to the two-way signalling of 
Mr. Pinson. 

Now, we also, have an application in Docket No. 13580, which is 
file No. 684-C2-P-55, which requests a construction permit to change 
the location and make antenna changes in Station KIG843, which is a 
one-way signalling of Mr. Pinson. 

Here again this is in St. Petersburg. And here again it is proposed, 
by Mr. Pinson, to move his location and use the antenna of the same 
broadcast station, WISP. And in essence the same condition that was 
put in previously with respect to the two-way--the first part of it--would 
be applicable here, that is, the measurements to be made by WTSP and 
the difference in resistances and the like stated previously. That is a 
protection of the integrity of both the broadcast service and the mobile 


service. 
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As I said previously this is what we are calling the attention of the 
hearing examiner to and what from an engineering point of view is re- 
quired, I understand. 

Since this is not a hearing it might simplify matters if the parties 
are in position now or would undertake to determine by consultation with 
their professional, technical experts, whether or not they would stipu- 
late to that. 

PRESIDING EXAMINER: If they will stipulate you are willing to 
accept the grant subject to these conditions ? | 

MR. ENDE: Otherwise it might be necessary to call technical wit- 
nesses to explain why this had to be done. We might have the broadcast 
bureau in opposition to the grant. As I state, there is nothing new about 
that. This is proforma for a grant made without hearing. if Mr. New- 
field would then undertake to determine this and to advise us as soon as 
he can whether he would stipulate at the opening of the hearing, fine, or 
whether we have to go to the other proceeding--we would appreciate it. 

PRESIDING EXAMINER: Mr. Newfield, it may sound very compli- 
cated, but I will assure you they are normal engineering conditions in 
the situation of this type, and you will find that a very, very large number 
of commission grants are made subject to certain specified engineering 
conditions which involve the making of tests to satisfy the commission. 
In this case so that both the television station and the one- | 


[26] 


way and two-way Signalling stations are going to be operated properly. 
MR. NEWFIELD: You say television station? 
PRESIDING EXAMINER: Both the television station and-- 
MR. NEWFIELD: It is a broadcast station. | 
MR. ENDE: It is a broadcast station-- I misspoke--it is not tele- 
vision. | 
PRESIDING EXAMINER: I see. I understood you to say "television". 
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MR. ENDE: I did, sir. Then I was corrected. Originally it was 
a television station, that is, our information that I received was that, but 
it is a broadcast station. It is the same. It is an AM Station. 

PRESIDING EXAMINER: Both the standard broadcast station and 
the one-way and two-way signalling stations are radiating their electrical 
energy in the pattern which is required, that is, it is for that purpose, 
because you have to have them all operating in that manner to protect 
the other services. 

MR. NEWFIELD: Let me state, Mr. Examiner, I would be glad to 
consult promptly with my clients and will undertake to obtain the infor- 
mation which is desired as promptly as possible and to make whatever 
stipulation is necessary or convenient to counsel, so that this does not 
become an issue in the hearing. 

PRESIDING EXAMINER: The only stipulation that can be 
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drawn would be that the applicant is willing to accept the grant subject 
to the specified conditions. 
MR. NEWFIELD: I understand. May I inquire further ? 
PRESIDING EXAMINER: It would be simply a matter of talking with 
your technical advisor and engineer and asking if he realizes what is 


involved. 

MR. NEWFIELD: May I inquire if I can obtain from counsel, the 
staff, some indication of precisely what it is that he would like us to 
obtain? 

PRESIDING EXAMINER: Could you draw a proposed stipulation, Mr. 
Ende, make it available to Mr. Newfield at your convenience ? 

MR. ENDE: The language is as read into the record. 

MR. NEWFIELD: How quickly will that be available without extra 
cost? 

PRESIDING EXAMINER: We will go off the record for the answer. 

(Off the Record) 
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PRESIDING EXAMINER: We will at this point return to the record. 
Let the record show that counsel has been furnished the requested in- 


formation. 
MR. ENDE: If I may proceed, sir. ! 
PRESIDING EXAMINER: Yes. | 
MR. ENDE: The next is addressed to the Rosenson-Fields com- 
peting applications. Since they are asking for the same frequency, in 
the same city, I wonder if the two counsel would ! 


[28] 


undertake to stipulate that they both cannot operate simultaneously co- 
channel. If that is so, I think a large element of the nature of proof 
would have to be removed in that they are actually asking for a mutually 


exclusive application. 
MR. FIELDS: Could we go off the record? 
PRESIDING EXAMINER: For what purpose? 
MR. FIELDS: Can we go off the record to explore a Been tone 
PRESIDING EXAMINER: You may for that purpose. 
(Off the Record) 
PRESIDING EXAMINER: We will at this time return to the record. 
And while we were off the record counsel did discuss informally the 
possibility of entering into stipulations and agreements with reference to 


the engineering testimony. | 
MR. ENDE: As I understand it there is a possibility that a stipula- 
tion will be reached on the mutual exclusivity. If such a stipulation is 
reached, then we feel that the following additional stipulations would be 
appropriate to expedite proceedings. 
First of all, not later than a date to be fixed, each of the applicants 
in Docket No. 13586 and 13587, which are the Fields- -Rosengon applica- 
tions shall submit to commission legal counsel and to the hearing exami- 
ner and to each other, a geographic portrayal depicting his exact station 


location, the location of his station's 43 dbu service contour; and a 


[Tr. 29] 
198 


[Tr. 29] 


computation of the square miles and population within the 43 dbu con- 
tour. Secondly-- 

PRESIDING EXAMINER: And those computations could be made by 
commonly accepted engineering methods? 

MR. ENDE: Yes, sir. I come to that later, sir. 

Secondly, that the aforementioned portrayals of station location and 
field intensity contours shall be made on a contoured topographic map or 
maps, preferably the United states Geological Survey quadrangles or maps 
of comparable detailed accuracy for the areas involved. 

Thirdly, the locations of the 43 dbu service contours of field inten- 
sity shall be determined in accordance with the methods set forth in the 
commission's T.R.R Report No. 4.3.8 (Revised August 12, 1954) by 
William C. Boese, entitled, "A Summary of the Technical Factors Af- 
fecting the allocation of land mobile facilities in the one hundred and two 
to one hundred fifty eight megacycle band". 

We have available here copies of this which we will be glad to give 
to counsel. And I will ask that be done now. 

For this purpose, the F (50, 50) radio wave propagation chart for 
63 megacycles (TV Channel! 2) contained in section 3. 699 of Part 3 of 
the commission's rules for shall-be employed. The field intensities in- 
dicated by this chart shall be scaled downward by a factor of six decibels 
to compensate 
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for the antenna height-gain difference expected to be encountered between 
receiving antenna height of thirty feet for which the chart is drawn and 
the six foot receiving height normally used in the one-way signalling 
service. 

Furthermore, not later than the same date mentioned previously, the 
applications shali additionally submit to the parties afore-mentioned com- 


putations of the square miles and population contained within each 
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applicant's 43 dbu service contour. The computation of square miles 
shall not include the areas covered by lakes, harbors, or other sizable 
bodies of water. 

Fifth, the computation of population shall be based on the United 
States Bureau of the Census Reports for the year 1960. I'v preliminary 
report PC (P1)-11 or Advance Report PC (A1)-11. | 

In this connection I would like the parties to note that Advance Re- 
port PC (A1)-11 will not be available for about 3 weeks from this date. 

Those are the nature of the stipulations which I think will make rela- 
tively simple the engineering status that will be required in case it is 
stipulated that the applications are mutually exclusive. 

Now if the parties do not stipulate that, other procedures will be 
necessary, of course, to prove the engineering and there we feel that 
the following type of stipulation will be | 


[Tr. 31] 
appropriate. 

Not later than the date to be fixed, each of the applicants in Docket 
No. 13586 and 13587 shall submit to commission counsel and’ ‘the hearing 
examiner, and to each other, a geographic portrayal depicting his exact 
station location, the location of his station's 43 dbu service and inter- 
ference contours, and the extent of harmful interference, if any, in the 
area within the 43 dbu contours, which may result from simultaneous co- 
channel operation of his station and the station of the other applicant. 

The afore-mentioned portrayal shall be made on contouried topo- 
graphic maps, preferable U.S. Geological Survey quadrangles or maps 
of comparable detail and accuracy, for the areas involved. | 

Third, the locations of the 43 dbu service and interference contours 
of field intensity in the geographic areas of co-channel harmful inter- 
ference shall be determined in accordance with the methods set forth in 
the commission's T.R. R. Report No. 4.3.8 which I described previously 
and which title I gave. And for this purpose, the F (50, 50) radio wave 
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propagation chart for 63 megacycles (TV Channel 2) contained in Section 
3.699 of Part 3 of the commission's rules and the F (50,10) radio wave 
propagation chart for TV Channel 2, which is contained in the commission's 
Sixth report and Order in Docket No. 8736, et al, shall be employed. The 
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field intensities indicated by those charts shall be scaled downward by 

a factor of six decibels to compensate for the antenna height-gain differ- 
ence expected to be encountered between receiving antenna height of 
thirty feet for which the charts are drawn on the six foot receiving an- 
tenna height formally used in the one-way signalling service. 

Fourth, on the date, or not later than the date to be specified, the 
applicants shall additionally submit to the parties afore-mentioned the 
foliowing computations: 

First, the square miles and population contained within each appli- 
cant’s 43 dbu service contour. 

And, second, the square miles and population contained within the 
harmful interference areas if any, which are within the 43 dbu service 
contours of each station. 

Again, the computation of the square miles shall not include the 
areas covered by lakes, harbors, or other sizable bodies of water. The 
computation of population shall be based upon the United St ates Bureau 
of the Census Reports for the year 1960, which I described previously. 

And that will be it in that case. 

I think those are the procedures that should be followed in it. Of 
course, it is clear that the studies there would involve all of the infor- 
mation with respect to interference from simultaneous co-channel opera- 
tion. 

I have a few other matters, if I may take them up, 


[Tr. 33] 
which involve things which have come to the attention of commission 
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counsel, with regard to which we have already advised counsel for Mr. 
Pinson. | 
I think for the purposes of the record, in order that it may be 
clear, that we are not trying to surprise anybody. I might mention 
them now. | 

The first of these relate to certain accounting information and balance 
sheets regarding which we have had correspondence with Mr.! Pinson. 
Copies of the latest correspondence have been supplied to counsel for 
Mr. Pinson for his information and, of course, have been mailed to his 
client. And we hope that matter can be completely straightened out, so 
that nothing further will be done in the course of this hearing. However, 
we want to put the parties on notice that we reserve the right to raise 
the matter if Mr. Pinson fails to respond satisfactory to the requests. 
As I said, we are trying in each one of these instances to keep counsel 
fully informed so he will know exactly what the commission counsel has 
in mind. 

I think, that is, also in line with your desire that we Ey let 
him know. 

PRESIDING EXAMINER: That is correct. 

MR. ENDE: The other matter relates to a proceeding which took 
place in Florida before the Florida Railroad and Public Utilities Com- 


mission. They issued an order on 


[Tr. 34] 


October 27 which reaffirmed the order which had previously been issued 
August 16, both in 1960, where it was found that under the Florida 
Statutes, that as long as the Pinson Corporation interconnects its radio 
facilities with those of the wire line telephone company, it (Pinson) or 
the Pinson Corporation, is affording, within the state, a telephone busi- 
ness on for hire basis which under the laws of the state must be granted 
a certificate of convenience and necessity before it, the business, can be 


engaged in. 
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It is our advice or we have information to the effect that Mr. Pinson 
at the present time has no such certificate. Under these circumstances 
the commission authorized the wire line carrier to disconnect so much 
of its facilities as were interconnected with Pinson's radio service. 

Now we would like to notify counsel for Mr. Pinson that at the opening 
of the hearing we shall be advised on the record whether or not the inter- 
connection has been terminated and whether or not he has a certificate 
and, therefore, is permitted to continue. 

PRESIDING EXAMINER: In the event that it has not been terminated? 

MR. ENDE: Yes. 

The reason for that is that the rules of this commission, particularly, 
section 21.15 (c) (4) provide as follows: 

"Where required by applicable local law, a certified 
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copy of the franchise or other authorization issued by appropriate regu- 
latory authorities. If no such local requirement exists, a statement to 
that effect shall be included in the application." 

This is what this rule indicates in detail was to be shown on the ap- 
plication and there! is an application form for it. So that is a matter that 
we would like to put counsel on notice on. 

Then we come to what I believe is the final one, that is, we would 
require the applicant Pinson to make one further stipulation, if his ap- 
plication in Docket No. 13581 for Clearwater is granted, that is, that the 
applicant will accept the grant for this station and for the St. Petersburg 
station KIG843, Docket Nos. 13580 and 13585, each subject to the con- 
dition that these stations will be provided with interlocking means of 
positive lockout control whereby either station can be made to transmit 
while the other station is transmitting. This, I believe, is required be- 
cause he is seeking to provide service on the same channel, and this is 
a means which we think can be worked out to avoid harmful interference 
between the two. And asa matter of fact, Mr. Pinson has proposed that. 
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He is aware that operating on the same channels so close gepgraphically 
it could give trouble. 

We would further require that the applicants stipulate that he would 
accomplish this lockout by involving the use 
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of a leased wire line circuit interconnecting the transmitting facilities 


of the St. Petersburg and Clearwater stations; or, 

Alternatively, a system of radio monitoring whereby a monitor ing 
receiver at Station A (Used for monitoring station B) locks out the sta- 
tion's A transmitter to present transmission while station B is on the 
air and vice versa. In such an arrangement it will be necessary for the 
monitor receiver, which monitors station B from the location of station 
A, to be disabled only while station A is transmitting, and vice versa. 

And finally, it should be stipulated that if a construction permit is 
issued the application for license to cover such construction) will specify 
in detail the exact manner with which such conditions will be met so 
there is not any interference from his operation, one to the other. 

And, finally, we would like to have it stipulated that if author ization 
is issued for the Clearwater station in Docket No. 13581, the applicant 
will employ frequency measuring equipment which complies with the 
requirements of Sections 21.101 (a) and 21.102 of part 21 of the commis- 
sion's rules, and that proof thereof shall be submitted in the application 
for license to cover said construction. That is, of course, a stipula- 


tion that he will comply with the requirements of our rules to prevent, 
again, unnecessary testimony and 
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unnecessary work. 
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MR. FIELDS: =e 

The application in Tampa of Mr. Field and Mr. Rosenson is mutually 
exclusive. I do not that there is any question about that. And if the ap- 
plication of Mr. Fields should fail for that reason and no other, then that 
of Mr. Rosenson's 


[Tr. 45] 
would, probably, be granted. I think that he otherwise qualifies, ex- 
cept for the mutual exclusivity. 

There is no issue that raises any question about that. So in view 
of the fact that Mr.’ Rosenson has an interest in attempting to show that 
Mr. Fields is disqualified that will, probably, determine whether Pin- 
son, Inc., is qualified. I think that the interconnection is obvious. 

I think it would be unjust for the examiner to say that a party in 
this consolidated proceeding cannot participate in some phase of the evi- 
dence and cross examination and rebuttal evidence which might ultimately 
be a decisive on his own application. That I think would be unjust. 

Besides that, I think the question raised by Mr. Newfield is pre- 
mature because what we decided this morning is that each will introduce 
evidence and if at any time I should attempt to introduce evidence re- 
lating to issues in Dockets No. 13579 through 13585--or if I should at- 
tempt to cross-examine witnesses who are concerned with the issues 
only in that order then Mr. Newfield can object at that time and the 
examiner will rule correctly. I, certainly, do not see that Mr. New- 
field has to know today how the examiner is going to rule in that hypo- 
theticai instance in order to proceed with his preparation now for the 
hearing, because I do not think that the proof that would be adduced at 
the hearing on the issue relating to his applicants depends upon whether 
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or not I am going to cross-examine or offer rebuttal. I cannot see that 
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information is needed at all today. I think it is premature. 

PRESIDING EXAMINER: Mr. Ende. 

MR. ENDE: I am inclined to agree with Mr. Fields. It appears 
to me that if you look at the two orders, the Pinson order issues are 
repeated in the comparative Fields-Rosenson order issues. 

I would agree with Mr. Newfield to this extent, to the extent that if 
there are issues in the Pinson order which relate purely to Pinson and 
not to Pinson and Fields jointly, there might be some problem, but any- 
thing that affects the interrelationship between Pinson and Fields and the 
issues primarily as I read them upon the record that a prima facie for 
Counsel Fields as distinguished from Applicant Fields for his question- 
ing. And if any question is out of line objection can quite properly be 
made and you can rule. 

I might point out that issue No. 7, referring now to the Pinson order 
if Mr. Pinson is, in fact, without in any way involving Mr. Fields, in 
violation of a federal statute on the Pinson operation, not the Fields 
operation in respect to wages an hour, I will feel that Mr. Newfield 
might raise objection to Counsel Fields pursuing that, but anything at 
all that involves the interrelationship between the two, I think, is in an 
area for Counsel Fields to ask questions, | 
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themselves are proper. 
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The above-entitled matter came on for hearing before Forest L. 
McClenning (The Presiding Examiner) in Room 403, U. S. Post Office 
Building, Tampa, Florida, at 10:00 o'clock a.m. 


* x * 
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MR. NEWFIELD: ***** JI will also state for the record that 
in the same conversation 
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Mr. DeVore, after telling me that he had no additional-- 

I withdraw that. 

I asked Mr. DeVore if he could give me further specifications and 
particulars about what issues we would be required to meet. And the 
only information I received from him was the following: he referred me 
to Wage and Hour litigation which is referred to in the order, and stated 
that was one of the points at issue, and he assumed that we had whatever 
documentary evidence we needed, and referred to the fact that he believed 
I had been shown a copy of the court order in that proceeding involving 
Charles P. B. Pinson, Inc. 

He then stated that, as far as the record of income tax evasion was 
concerned--and I am going to ask Mr. DeVore to listen carefully-- 

PRESIDING EXAMINER: Well, Mr. Newfield and Mr. DeVore, both, 
I appreciate the interest of counsel to get together and cooperate in these 
proceedings. As we all know, such a course, if it is taken, saves the 
time of everyone concerned. 

Now if you wish to make this simply a matter of record for further 
use, we will let it be noted as a matter of record for further use, and 
otherwise we will proceed. All of this matter is matter which was 
clarified previously between counsel and has absolutely no materiality 
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now, and that goes for both Mr. DeVore's statement and Mr. 'New- 
| 

field's statement. 

MR. NEWFIELD: I think it is material. It would be time- 
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saving-- 

PRESIDING EXAMINER: Yes, it would be very time- ~saving if counsel 
could cooperate. : 

MR. NEWFIELD: If we could, for example, know that there is no 
issue between the parties as to the alleged income tax evasion, as Mr. 
DeVore has indicated to me. 

PRESIDING EXAMINER: Well, if that is correct I would wish that 
it be in the form of a written stipulation. 

MR. NEWFIELD: Can we not stipulate on the record? 

PRESIDING EXAMINER: You could stipulate it on the record: na- 
turally, but I think it would be better if we go off the record for the pur- 
pose of having it written out and then having it read into the record. 

The reason that I would prefer the stipulation be written is that I 
have found that having stipulations orally stated in the record-- Well, 
the first thing you know, there is argument and so on as to what actually 
has been agreed to. And we do not want to guess. So, if you want to 
write it in a rough draft and then talk it over-- 

MR. NEWFIELD: Then, Mr. Examiner, can we go off the record? 

PRESIDING EXAMINER: We will go off the record for that purpose. 

(Discussion was had outside the record.) | 
PRESIDING EXAMINER: We will return to the record. | 


i 
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Have counsel arrived at a stipulation that they wish to enter? 

MR. NEWFIELD: Mr. Examiner, I think I can read a stipulation 
on which counsel have agreed into the record. The sapuation is as 
follows: 
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It is hereby stipulated by and between counsel for the 
Federal Communications Commission and counsel for Charles 
P. B. Pinson, Inc. and James C. Fields-- 
PRESIDING EXAMINER: And Mr. Rosenson? 
MR. ROSENSON: Well, I have no objection. 
PRESIDING EXAMINER: You are willing to agree to this stipulation? 
MR. ROSENSON: That is right. 
PRESIDING EXAMINER: Thank you. Proceed, Mr. Newfield. 
MR. NEWFIELD: It is hereby stipulated by and between counsel 
for the Federal Communications Commission and counsel for Charles 
P. B. Pinson, Inc. and James C. Fields as follows: 
The Commission staff does not have any evidence to present 
in this proceeding relevant to a showing that Charles P. B. Pinson 
personally or Charles P. B. Pinson, Inc. has violated any federal 
statute relevant to income tax, and that this item will not be an issue 
that either of said parties will be required to meet at this hearing. 
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Mr. Examiner, I think that the issue which is no longer a part of 
the stipulation-- May I direct the Examiner’s attention to the fact that 
this issue is referred to in 88811(7). 

Mr. DeVore, does that properly state our stipulation? 

MR. DE VORE: Yes. I have no objection to that. 

PRESIDING EXAMINER: The stipulation is accepted. 

MR. NEWFIELD: Now, Mr. Examiner, I hope that you will pardon 
me, that you will bear with me again if I remove my motion. And I 
point out to the Examiner's attention-- 

PRESIDING EXAMINER: Is this re-argument on the motion for con- 
tinuance ? 

MR. NEWFIELD: This is a further argument. 

PRESIDING EXAMINER: Mr. Newfield, I will hear no argument. You 
may make a statement if you wish to preserve it as a point of appeal. 
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MR. NEWFIELD: Then I will state for the record that, if permitted 
by the Examiner to do so, I would give further detailed specific reasons 
which, in my opinion as counsel for my clients, warrant and,| indeed, 
would impel a granting of the motion for continuance. 

I ask leave of the Examiner to place these additional reasons in 
writing in the record at a future date. I would also point out further for 
the record, in support of this motion which I understand is now denied by 
the Hearing Examiner-- 

PRESIDING EXAMINER: Which had been previously denied. 
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MR. NEWFIELD: Which had been previously denied by the Examiner, 
thatthe fact that on Friday I was first informed by counsel for the FCC 
in a telephone conversation which was initiated by me that the staff did 
not propose to go further or to present any evidence with reference to 
this issue of income tax violation is indicative of the lack of consideration 
on the part of counsel, for the counsel to furnish reasonable information 
which should have been passed on to me as counsel for these parties as 
soon as that determination was reached. 

In the meanwhile we have been compelled to attempt, in the limited 
time available-- 

PRESIDING EXAMINER: Mr. Newfield, I wish to point out that you 
have had since October to prepare. | 

MR. NEWFIELD: Well, that, of course, is a matter of ‘record, 

Your Honor. 

PRESIDING EXAMINER: Yes. 

MR. NEWFIELD: But, for the reasons we have submitted previously, 
mainly the fact that I was involved in another proceeding in Washington 
which is still there and which was not contemplated by me until I made 
my initial request, was granted for postponement-- I represent the City 
of Birmingham and the City of Tuscaloosa in a proceeding before the 
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Federal Power Commission involving a proposed rate increase of 
some $19 million and which is a matter of vital concern to those two 


municipalities and to roughly some 360, 000 people--and 
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I do regret that I could not foresee that the proceeding which commenced 
in Washington before the Federal Power Commission would-- 

PRESIDING EXAMINER: Excuse me, Mr. Newfield. You are now 
reiterating a statement previously made. I understood you were going to 
state additional matter. If you have such, you may state it if you wish. 

MR. NEWFIELD: Well, Mr. Examiner, it gives me some little 
sense of some outrage that we are now confronted with this situation 
where an agency of the United States Government accuses the licensee of 
income tax violations, or it is a virtual accusation, and then two days 
before hearing commences we are informed that they have withdrawn 
that aspect. 

MR. DE VORE: Mr. Examiner, I would like to be heard on this. 

PRESIDING EXAMINER: I don't wish any further argument-- 

MR. DE VORE: I think that, just for clarity of the record, Mr. 
Examiner --I want to point out that the issue as stated in (7) of the order 
which Mr. Newfield referred to says: 

"To determine whether Charles P. B. Pinson, Inc. or 

Charles P. B. Pinson have been found, by competent authority, to 

have violated any federal statute relating to income tax or pertaining 

to wages and hours of their employees." 
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This was not an issue designed to permit the Commission staff to 
engage in determinations of whether or not there were violations of the 
income tax law. They related specifically to actual introduction of 
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judgments relating to this particular matter, and Mr. Newfield was so 


advised at the pre-hearing conference in November. 

PRESIDING EXAMINER: I think the record is perfectly clear on 
this matter. The issue as specifically worded does not lend itself to 
more than one interpretation. | 

Are you now ready to proceed with your case, Mr. Newfield? 

MR. DE VORE: Mr. Examiner, we could not resolve the problem 
of whether or not Mr. Newfield was going to tell us whether he would 
voluntarily have the documents in the room which we have asked be pre- 
sented. 

PRESIDING EXAMINER: Well, Mr. DeVore, raise that when the 
proper time comes. 

There was an informal agreement between counsel, and! I cannot 
control informal agreements between counsel when you have not re- 
quested an exchange. 

MR. DE VORE: Well, Mr. Examiner, I feel I have the right to 
know whether or not these records will be produced. Iam not asking 
you to direct Mr. Newfield to present them. I am just asking if Mr. 
Newfield wishes to proffer them voluntarily; otherwise we will proceed 


to draft a subpoena. 
* 
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ARTHUR A. GLADSTONE 
a witness appearing for and on behalf of Charles P. B. Pinson, having 
first been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. NEWFIELD: 
Q. Will you please state your name for the ecsndp 
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A. My name is Arthur A. Gladstone. 
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Q. What is your position, Mr. Gladstone? A. Iam employed by 
the Federal Communications Commission as Chief of the Domestic Radio 
Facilities Division of the Common Carrier Bureau. 

Q. And I believe you stated on the record a short time ago that you 
expect to be one of the principal witnesses on behalf of the Commission 
at this hearing. A. That is correct. 

Q. You are also at this point one of the counsel representing the 
FCC? A. The record so states. 

Q. Iwill ask you, Mr. Gladstone, if during the past week or ten 
days you have been engaged in making preparations, final preparations 
for this hearing. A. That is correct. 

Q. And you have been in the Tampa-St. Petersburg area during 
that period? A. |I have been in the Tampa-St. Petersburg area, so 
engaged since February 13. 

Q. And you have had-- A. Now let me correct that. Make it 
February 12. 

Q. Since February 12? A. That is correct. 

Q. And would you state also for the record the names of 
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the other Commission personnel who have been with you since that period? 
A. Ihave been accompanied during this interval by my associates: Mr. 
DeVore, who is counsel in this proceeding, chief counsel; and also by 
Mr. Frank Palik, who is the assistant chief of my division-- 
Q. Iam sorry, Mr. Gladstone, I did not hear you. 
PRESIDING EXAMINER: Will the reporter read back the last state- 
ment, please, as far as it went. 
(The statement referred to was read by the reporter.) 
THE WITNESS: And also accompanied by Mr. Byron Harrison who 
is an attorney on my staff. 
BY MR. NEWFIELD: 
Q. During this period of time, Mr. Gladstone, had you called upon 
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the Marshal in Tampa, the United States Marshal, to deliver subpoenas 
to witnesses in the area for this hearing? A. Ihave, during this time 
and prior thereto. 

Q. Will you state for the record when you first made such requests 
of the Marshal? A. My best recollection is that such request was made 
on or after January 15, 1961. I can verify this by reference to my files, 
if you desire. | 

Q. Will you do so, please, sir? A. Indeed. 

(After consulting documents) I think my statement of 
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the date is approximately correct, Mr. Newfield. I note that the earliest 


return from the Marshal is dated January 18. 

Q. January 18, 1961? A. That is correct. 

Q. The earliest return? A. Yes, sir. 

Q. Mr. Gladstone, do you have with you or readily available a copy 
of your request for the issuance of subpoenas ? 

PRESIDING EXAMINER: Were you not served with a copy? 

MR. NEWFIELD: No, sir, we have not been served with copies. 

MR. DE VORE: May I ask the relevance of the question? 

MR. NEWFIELD: Well, I think we are entitled to have it; I think it 
is perfectly proper-- | 

MR. DE VORE: Iam going to object-- 

THE WITNESS: May I state to counsel for-- 

PRESIDING EXAMINER: Justa minute. Ideny, I overrule the ob- 
jection. Have the record show that I am ruling it is denied. The witness 
will answer the question. | 

THE WITNESS: I have copies available, yes, sir. 

BY MR. NEWFIELD: 
Q. Did you prepare the request yourself? A. Yes, I did. 
Q. For the issuance of the subpoenas? A. That is correct. 


x * * +! 
| 
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Q. Will you answer the question as modified by your attorney? 
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A. Ibelieve it is correct. I called Mr. Magee on the telephone; 
that is correct. 

Q. Now, as to my characterization, I will ask you if it is nota 
fact that you know of your own knowledge from information you had 
elicited from Mr. Charles P. B. Pinson, and you are aware of the fact 
that Mr. Charies J. Magee had been doing such work for Charles P. B. 
Pinson, Inc? A.' I don't know what you are referring to by "such work". 
We have in our files-- 

Q. May I clarify it, if you don't know what Imean? A. Yes. 

Q. It might save time. When I used the word "such" I was intending 
to refer back to my original question which stated that he was a public 
accountant and had done some tax work or accounting work for Charles 
P. B. Pinson, Inc. A. I will answer you this way, Mr. Newfield: 
when I called upon Mr. Magee, all that I knew was what had been repre- 
sented to the Commission in a communication sent by Mr. Pinson and 
signed by him, namely, that Mr. Magee was an accountant who had 
audited certain financial records submitted to the Commission by Mr. 
Pinson. It was for that reason I communicated with him, and it was for 
that reason we subpoenaed him. 

Q. Yes. Sothat-- Do you recall what time of day it 
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was you telephoned Mr. Magee? A. I don’t remember precisely. 

Q. Was it in the morning on Sunday? A. It was probably Sunday, 
noontime, yes. 

Q. And did you make an appointment with Mr. Magee at five o'clock 
that afternoon? A. That is correct. 
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Q. At what time did you snow up for the appointment ? well, I 
will ask you if it is not a fact that you appeared at or about 3:30 o'clock 
in the afternoon in front of Mr. Magee's house? A. I don't remember 
the precise time other than to state that we were early, probably about 
an hour early when we arrived. | 

Q. And I will ask you if you did not come back again after you were 
told by Mrs. Magee that he was not there? If you did not come back 
again within fifteen or twenty minutes thereafter? A. That is not my 
recollection, no. 

Q. Well, would you state to the best of your recollection when it 
was that you met Mr. Magee? A. Well, I know we appeared at the house 
early, that Mr. Magee was not available at that time. | 

We returned again at approximately the time of the appointment, 
and we were advised that he had not yet returned, 

[Tr. 101] | 
and we sat in the car outside. The next thing that happened was, Mr. 
Magee came to the door and called to us and invited us in. That is my 
recollection. | 

Q. That was at your second appearance? A. I believe it was. 

Q. When you say "we''-- A. I was accompanied by my associates. 

Q. The ones that you referred to previously, Mr. Palik and Mr. 
Harrison? A. I think they and Mr. DeVore were all with me, yes. 

Q. Was there anyone other than those present with you? A. No, sir. 

Q. Do you mind stating why it was you appeared an hour and a-half, 
approximately, prior to the agreed-upon appointment time or hour? 

A. No, I have no objection to stating. ! 

Mr. Magee gave us instructions how to find the place, and conveyed 
to me the impression it was some distance away from where I was and 
quite difficult to find. Under the circumstances, we allowed ourselves 
adequate time so we could be there at the appointed time, not later. And, 


as things turned out, we got there a lot sooner than we expected, and, 
| 
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having arrived there, we undertook to see if he was home and available 
at that time, and, when told he was not, we thanked Mrs. Magee, and we 
left and said we would be back later. 
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When I say "we" I am speaking there editorially because the other 
gentlemen were in the car. I went alone and spoke to Mrs. Magee. 

Q. And, as I understand, you stated that a few minutes later Mr. 
Magee himself came to the door? A. No, I did not state that. I stated 
we drove away from the place, and we went about looking around in the 
neighborhood, and I made a stop at two or three gas stations to see if 
we could have my car washed, and we killed time and came back again, 
to the best of my recollection, and since I made no notes about this or 
had any reason to pay particular attention to the events, I may be a little 
imperfect about the timing but we returned, as best I can remember, 
about the time of the appointment. 

And I rang the bell again, and Mrs. Magee said he had not come in, 
and we waited in the car, and sometime, not too long after, Mr. Magee 
came to the door and invited us in and explained the reason why he was 
not in the house the second time, was that he was out back somewhere 
in another location with a neighbor, helping that neighbor prepare a tax 
return. So he had come in and gone out the back way. 

Q. Now, Mr. Gladstone, I would like to ask you if you did not in- 
terrogate Mr. Magee with reference to the work he had done for Charles 
P. B. Pinson, Inc. A. I did. 
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Q. And at the conclusion of your interrogation, I will ask you if 
you did not ask that he not reveal to Mr. Pinson or Mr. Fields that you 
had been there and had seen him. A. WhatI said to Mr. Magee-- 

Q. Will you answer my question yes or no, please, and then explain 
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if necessary? A. I cannot answer your question yes or no. | 

PRESIDING EXAMINER: Well, did you use the words that Mr. New- 
field used in asking the question? 

THE WITNESS: I won't say-- I did not use those precise eeoraes no. 

What I said to Mr. Magee was that, of course he had a perfect right 
to communicate with Mr. Pinson if he so desired, and I had no way of 
preventing him from doing so, but I would appreciate if he did not com- 
municate the fact that we had subpoenaed him, that we intended to subpoena 
him, because I advised him at that time we intended to subpoena him, and 
he said, "Well, I will call and tell him that I have been subpoenaed. wy 
And I said, "You are perfectly free to do so." 

And I might say I was not alone at the time I talked to Mr. Magee. 
I was accompanied by somebody. 

MR. NEWFIELD: I move to strike the last voluntary statement by 
the witness. 

PRESIDING EXAMINER: The statement will be stricken as not re- 


sponsive to the question. 
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BY MR. NEWFIELD: 

Q. Do you deny that you asked Mr. Magee not to reveal to Mr. Pin- 
son or to disclose to Mr. Pinson or some such adjective, meaning the 
same thing, that you had-- I withdraw that. 

Do you deny that you did not ask Mr. Magee not to disclose to Mr. 
Pinson, or to reveal to Mr. Pinson the substance of the discussion which 
you had with Mr. Magee on that occasion? A. I will say oe what I 
recall telling Mr. Magee-- 

MR. NEWFIELD: I am going to ask Your Honor that the witness be 
instructed to answer the question yes or no if it is susceptible to that kind 
of answer. 

PRESIDING EXAMINER: You may answer the question yes or no, or 
you can state that you cannot answer it yes or no, and you may qualify 


your answer then. 
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THE WITNESS: I don't feel I can answer yes or no in the terms in 
which the question was asked because there is a qualification that attaches 
to what Isaid. I explained to Mr. Magee-- 

MR. NEWFIELD: I object. Just a minute, Mr. Gladstone. 

I object to any voluntary unresponsive statement. 

THE WITNESS: I am trying to be responsive. 

PRESIDING EXAMINER: He was responsive, Mr. Newfield, when 
he stated he did not use the language that you have used. 
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THE WITNESS: Well, let me say-- 

MR. NEWFIELD: Then he went on to volunteer some further state- 
ment of facts which clearly was not responsive. That can be brought out 
on cross-examination. 

THE WITNESS: I would like to explain I have not yet answered Mr. 
Newfield’s question. 

MR. NEWFIELD: You have answered the question, but you have not 
answered yes or no. 

THE WITNESS: No, I have not. 

PRESIDING EXAMINER: He has answered that he cannot answer 
yes or no. 

MR. NEWFIELD: That is precisely what I said. 

THE WITNESS: I stated to Mr. Magee-- 

MR. NEWFIELD: I object. 

PRESIDING EXAMINER: Objection sustained. 

THE WITNESS: Well, Mr. Examiner, may I state what I stated to 
Mr. Magee-- 

PRESIDING EXAMINER: Counsel can bring it out. 

MR. DE VORE: Mr. Examiner, Mr. Newfield is not permitting the 
witness to finish his answers. He is interrupting, making motions or 
objections. The witness has not yet given one complete answer. 

PRESIDING EXAMINER: The witness did give the answer that he 
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could not answer yes or no in the terms in which the question was 


asked. He did start to explain. You may bring that all out | 
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on cross-examination. 
BY MR. NEWFIELD: 

Q. Now, Mr. Gladstone-- A. Yes. 

Q. Iwill ask you if it is not a fact that Mr. Magee told you, in 
response to your question or to your request, that he not is the 
discussion which you had with him, that he said- - 

PRESIDING EXAMINER: Mr. Newfield, there you are making an 
assumption that the witness did so state. The witness has not yet testi- 
fied that he did. | 

MR. NEWFIELD: Well, I think this is relevant and a ees that 
can be put to an antagonistic witness, may it please Your Honor. Iam 


doing nothing but rephrasing the question I asked a moment ago, which is 
incorporated in the question I am now asking, but that is certainly within 
the legitimate scope of cross-examination. | 

PRESIDING EXAMINER: This is not cross ~examination. He is your 
witness. | 

MR. NEWFIELD: Well, actually, under the federal rules it is tanta- 
mount to that. I am entitled to ask the kind of questions that I could ask 
on cross-examination of an adverse witness, and I would be bound by it, 
and I submit it is well within the-- | 


PRESIDING EXAMINER: Will you rephrase your question? 
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My objection was that you were stating he testified that he aid. 
MR. NEWFIELD: That is correct. I certainly did not pcornerate 
that in my question, and I did so intentionally. 
PRESIDING EXAMINER: Thank you. 


MR. NEWFIELD: I am trying to refresh the witness' tation I 
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am trying to elicit an answer as to what occurred, and I think that the 
question is proper in the context of his conversation-- 

MR. DEVORE: It is repetition, Mr. Examiner. The answer has 
already been given. 

PRESIDING EXAMINER: Well, will you rephrase the question? I 
think that I have got myself confused now. 

MR. NEWFIELD: All right. 

BY MR. NEWFIELD: 

Q. Mr. Gladstone, I now ask you this question: 

Is it not a fact that you went into the house, you had a dis- 
cussion with Mr. Magee about certain work which he had done or which 
you understood had been represented by Mr. Pinson had been done by him 
relating to accounting, and he gave you certain answers, and when you 
concluded your conversation along that line did you not ask him, after 
you had previously asked him not to reveal the nature of the discussion 
to Mr. Pinson, if you did not ask him-- 

I withdraw that, the last part of it. 
If he did not state to you in substance as follows: 
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"Well, according to accounting ethics, I have to tell my client that you 
came to me and discussed this matter." Did he not make that state- 
ment to you? A. | He made such statement in substance, yes, and I 
said I understood it, if he wanted to communicate all or a portion of it. 

Q. Then one further thing, Mr. Gladstone. Did you not then say, 
"Well, if you will not agree not to discuss the nature of what I have talked 
to you about, if you will not agree to that, will you at least agree not to 
do anything more than tell him--"” 

I withdraw that. Let me rephrase the question this way: 

Did you not at this point, in conversation with Mr. Magee, 

say to him in effect, "If you feel it is incumbent upon you not to accede 
to my request, and you tell your client that I have seen you, will you 
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simply limit it to a statement that I have seen you and did not reveal 


the nature of the discussion?" A. I have no recollection of such 


statement. 
MR. NEWFIELD: No further questions. 


* * * 
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REDIRECT EXAMINATION 


BY MR. NEWFIELD: 
* * 
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Q. Is this your standard method of procedure, talking to witnesses 
who are employed, professional witnesses who are employed by respond- 
ents, to ask them not to discuss the matter with their own clients? 

A. Ihave never before had occasion to interrogate on such a matter. 

Q. And I trust you will never again. 

MR. NEWFIELD: I have no further questions at this point, Mr. 
Examiner, but I think it is appropriate for me as attorney for these two 
parties to request respectfully that the Trial Examiner instruct, to ad- 
monish Mr. Gladstone to abstain in the future, during the conduct of 
this hearing or any adjournment thereof, from interrogating witnesses 
who are employees or who are professional people, accountants or under 
contract with them, suggesting that they not, that they violate the rules 
of their profession or the ethics of their profession-- | 

PRESIDING EXAMINER: Well, Iam perfectly sure that | Mr. Glad- 
stone, if he had known that was a violation of the ethics of that pro- 
fession, that he would not have-- | 

Well, I do not see any useful purpose in instructing the witness on 
that line. 

MR. NEWFIELD: Well, this was merely a statement of Mr. 
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Magee. I am not sure that Mr. Gladstone would agree that it is improper. 
MR. DE VORE: Well, Mr. Examiner, Iam sure that Mr. Glad- 
stone-- 
PRESIDING EXAMINER: I see no need to go into it any further. 
We will at this recess until 2:00 p.m. 
(Whereupon, at 12:35 p.m., a recess was taken until 2:00 
p.m. of the same day.) 


x 
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MR. ROSENSON: Mr. Examiner, when Mr. Newfield first made 
this request to call these witnesses, it appeared as if he was 
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going rather extensively into some of the issues in Docket 13587, namely, 
Issue (r), Paragraph 2, which appears to be mainly related to my 
docket. 

Now I have no objection if he merely wishes to call some subscribers 
to testify as to the nature or quality of service being provided by Mr. 
Fields. I have no objection. But I do not want him to go any further 
afield at this time. 

MR. NEWFIELD: I might say these are witnesses who are sub- 
scribers to the service. 

PRESIDING EXAMINER: I understand they are Mr. Fields' sub- 
scribers. 

MR. NEWFIELD: That is correct. 

MR. ROSENSON: Then I have no objection. 

MR. DE VORE: Mr. Examiner, I would also like to point out that 
there is no issue regarding the service insofar as Mr. Pinson's station 
is concerned, and I would hope that Mr. Newfield is proposing to call 
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witnesses who will testify as to the Tampa pocket phone paging service. 
MR. NEWFIELD: We have both. | 
PRESIDING EXAMINER: Well, I hope that your hope is neatived 
MR. DE VORE: Because the other is just going to be a waste of 
time for all of us, any evidence on quality of service involving any other 
station than KIK578, because we would propose to make an objection to 
it. | 
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MR. NEWFIELD: Do you concede that the service from the other 
station is adequate? No question? 

MR. DE VORE: We don't have to concede anything. I don’ t believe 
there is that issue in the case. 

PRESIDING EXAMINER: There is no issue is what he is pointing 
out, Mr. Newfield. 

MR. NEWFIELD: Well, we will be happy to adopt any procedure that 
will save time, Iam sure. 

PRESIDING EXAMINER: Well, let us get to the witnesses. If there 
is objection to their testifying, we can deal with it at that time. 

MR. NEWFIELD: May I have a moment to talk to the physician? 

PRESIDING EXAMINER: We will go off the record for that purpose. 
(Discussion was had outside the record. ) | 


PRESIDING EXAMINER: Let us return to the record. 
* * * * | 
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Tampa, Florida 
February 23, 1961 


* *x 
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[Tr. 428] 
DeWITT C. BAILEY 
a witness appearing for and on behalf of Charles P. B. Pinson, Inc., 
having first been duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. NEWFIELD: 


=z x 
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Q. And is this contract also on a 24-hour basis ? 
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A. Yes, sir. 

Q. Thank you. Now, as to the price of this service, did your 
company quote Mr. Charles P. B. Pinson a single price for the services 
which you have been rendering and are rendering for both of these sta- 
tions? A. Yes, sir, we did. 

Q. And payment has been made to you by the Charles P. B. Pinson 
company of those charges? A. Yes, sir, they have. 

MR. NEWFIELD: That is all. Thank you. 

PRESIDING EXAMINER: Mr. DeVore? 

MR. DE VORE: May I have the next-to-the-last question and answer 
read back, please? 

PRESIDING EXAMINER: Will the reporter read them back. 

(The record was read by the reporter.) 
CROSS-EXAMINATION 
BY MR. DE VORE: 

Q. In response to the last two questions, Mr. Bailey, were you re- 
ferring to both of the stations in Tampa that you quoted a single price 
for maintaining and servicing? A. State that a little louder, if you will. 
I couldn't hear you. 
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Q. Mr. Bailey, in your last two answers to questions by Mr. 
Newfield were you referring to both of the stations in 
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Tampa? That is, the two-way mobile radio station and the one-way 
signalling station? A. As to payment for services? | 

Q. Yes. A. Yes, sir. 

Q. When did you first enter into a contract with Mr. Pinson for 
servicing both of these stations? A. Well, I entered into a contract 
with him on the two-way radio system at the time that he took over the 
operation of the station from the purchase of the former owner. 

Q. You first had a contract for the maintenance and servicing of 
the two-way mobile radio station in Tampa? A. Yes, sir, that is 
correct. 

Q. Did Mr. Pinson come to you and then ask you to service the one- 
way signalling station in Tampa? A. Yes, sir, he did. 

Q. What did he say to you on that occasion, if you can semember? 
A. Well, he came and asked if we would install this equipment and 
maintain it for him, and we made an agreement as to terms for the 
installation and the monthly service on the equipment. 

Q. Did you enter into a written contract at that time ? ia. No, sir, 
we did not; a verbal contract. | 

Q. Did you submit a single bill for servicing both 
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stations after you agreed to service both stations? A. yes. We agreed 
that we would itemize the invoice as to what the service was, for the 
charges, and it is so itemized on the bill for each base are and the 
number of mobile units serviced per month. 

Q. When you say base station do you mean both base stations? 
A. Are invoiced separately with the call letters identified on the invoice. 
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Q. However, you did submit only one bill, and was this bill ad- 
dressed to Charles P. B. Pinson, Inc? A. I believe it was addressed 
to Auto-Phone Radio Telephone Answering, if I recall correctly. We 
were never-- We are a little indefinite, and as long as we sent the 
bill and got the money we weren't interested in just how-- They never 
advised us to change anything. Later the bill was made payable-- I 
mean made out to Auto-Phone Telephone Answering and it is mailed to 
St. Petersburg to Charles P. B. Pinson, Inc., that address. The in- 
voices are mailed there for payment. 

Q. Mr. Bailey, do you know what the authorized power input of the 
transmitter for the one-way Signaling station is? A. The authorized 
power input? 

Q. Yes. A. I couldn't say definitely the maximum allowed by the 
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FCC, but, to the best of my belief, it is in the neighborhood of 600 watts. 


* x * * 
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Tampa, Florida 
February 24, 1961 


* * 
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CHARLES P. B. PINSON 
a witness appearing in his own behalf, having first been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. NEWFIELD: 


* * 
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Q. What is the name of that station? A. The beginning | 
letters were KIA. I don't remember the rest of the call letters, sir. 

It was located at 35th Avenue and 4th Street North in St. Peters- 
burg at the old WTSP studios. That station was transferred to us with 
the consent of the Commission. | 

Q. Have you continued to operate that station thereafter? A. Yes, 
until the following spring where we disposed of the station to what was 


then the Peninsula Telephone Company on their agreeing to continue the 
same rates and to continue the operation of the station in the same lo- 
cation. After they transferred the station away from the St. Petersburg 
area and left us without communications we applied for a license for the 
St. Petersburg area, which was granted by the Commission, which is 
our existing station license KIG- -289 which is the two-way mobile station 
in St. Petersburg. | 

Q. Now, generally speaking, Mr. Pinson, has it been the policy of 
the corporation to comply to the fullest extent with the applicable rules 


and regulations of the Federal Communications Commission in and about 


the operation of that par- 
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ticular station and all of the other stations for which your corporation 


has licenses? A. Yes. We have required our people to conform 
strictly to FCC regulations. On many occasions when we have been in 
doubt we have telephoned the inspectors locally here. We have talked 
to the Bureau on many, many occasions in Washington. We have made 
personal visits to Washington to attempt to do things properly and find 
the proper way of doing them. | 
You have to remember that in this business income is very limited. 
In other words, you can't hire expensive legal firms. We have also 
done this for, I believe, beginning back in the fall of 1953. ‘We hired 


our first member of the FCC bar who was licensed. 


[Tr. 487] non 
Q. Now, in addition to the operation of these radio stations for 

which you hold FCC licenses, you are engaged in the business of furnish- 

ing telephone answering services; that is, when I say "you'' I mean the 

corporation. A. Yes, sir. We operate 24-hour-a-day, 7-day-a-week 

services. In other words, our offices are never closed or unmanned 

as far as the telephone operators are concerned. Of course, our business 

offices are closed. We operate these facilities and have operated them 

in the past in Clearwater, St. Petersburg, Tampa and Lakeland, though 

we disposed of our Clearwater office, the telephone answering office, 

on the 1st of February of this year. 
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Q. That is the telephone answering service office in Clearwater? 

A. That is correct, sir. And I dort believe I stated a while ago the 
radio licenses which we hold, we hold one with a paging license in St. 
Petersburg, and the call letters are KIG-843, and here in Tampa we 
purchased in the fall of 1958 from Wofford of Texas, and I believe the 
call numbers are KIB-386. I believe Wofford is located in Dallas or 
Houston. We made applications to the Commission, submitted a contract 
to them, and they transferred this Tampa two-way station to us at that 
time. 

We also have an existing construction permit for the City of Jack- 
sonvilie whose call letters are KIN, and I do not remember the balance 
of the call letters assigned, and we have a pending application, I believe, 
for moving those facilities, and asked for additional time to construct the 
station until these proceedings are over because we did not feel we should 
proceed with a new investment of capital until our position here with the 
Commission has been clarified. After all, this has been going on now 
for 24 or 26 months because we have had a pending application since 
September, 1958, that has not been acted on. 

Q. Is it your opinion as the president and principal stockholder of 
the corporation that the improvement could be improved and would be 
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improved substantially as soon as 


[Tr. 489] 


this hearing is terminated and you are granted the application to which 
you refer, the renewal? A. Yes. An example of this is one of these 
pending applications to move the station towers of WLCY, attempt to 
give greater coverage. | 

I believe, if I remember rightly, the contour on KIG- 289. is some- 
thing like 35 or 40 miles, which is three or four times the existing 
coverage under FCC rules. | 

We have looked into selective calling. We need mobile units. We 
could go out and solicit customers and put many times the number of 
customers on active service if we actively solicited, which we are not 
able to do. 

Q. You refer to obtaining additional receivers. Are these instru- 
ments costly? A. Yes. 

Selective calling receivers-- The people I have talked to, the prices 
have run all the way from about $85 to $90 to $125 to $130 depending on 
where you buy them and whose make you buy and so forth. So you talk 
of buying 75 or 100 more receivers like the St. Petersburg station, and 
this is a sizable investment. The purchase of mobile units, that is $500 
to $600. If you add selective call it is another $100 to $150 depending on 
the features you put into it. This is a great deal of money when you begin 
talking in terms of 50, 75, 100 customers. But the only way we can make 


any money in the 
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two-way business is by volume. 

At the same time we are faced with an additional problem because 
of this delay by the Commission in holding this hearing, and, though we 
are the originator--though we are the original licensee in this business 
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in the Tampa Bay area, during this intervening time many of the channels 
which the Commission has made available have been applied for and 
given to other people newer in the business. You have to make a showing 
to fill a channel before you can apply for another channel, and yet we 

are left in the position that we cannot buy additional equipment and in- 
vestment to fill up our channel so we might apply to receive one even 
though we have had these pending applications for this long period of 
time, since September of 1958. 

Q. Now, Mr. Pinson, one question at this point. I would like to 
make clear on the record that the economics of this business are such 
that without very large volume in the one- and two-way paging services, 
it is not feasible to operate and expect to make money unless you do so 
in conjunction with the telephone answering services to which you refer. 
Is that your experience? A. Yes, Sir. 

Most of the services in the United States-- There are a few large 
ones that operate independently on radio. Most of these operations are 
not physically operated by their 


[Tr. 491] 


owners unless the owner is also engaged in some other type of business 
to help carry the cost. 

What happens in many cases with the smaller ones, and --there are 
two prominent things that happen. First is that they signa contract with 
someone else to operate them where they have a small, low-volume per 
month, or the second thing that happens is that they operate them for 
only very limited periods of time instead of keeping their stations open 
24 hours a day 7 days a week as Charles P. B. Pinson, Inc. does. So 
that what has happened is that we have subsidized this radio operation 
out of our other revenue over a great many years with the hope of building 
the volume high enough so we could recover a profit from it. 

On the other hand, telephone answering in a very short period of time 


‘ItTr. 493 
231 


covers its own way and shows its profit as a comparison in this busi- 
| 


ness. | 


[Tr. 492] : 

Q. Now, Mr. Pinson, in addition to the radio and telephone answer- 
ing service to which you have referred, what other business had your cor- 
poration engaged in, and what other business is it now engaged in? 

A. Well, in the beginning we were a construction company, engaged 
in the building and sale of homes in the St. Petersburg area. | And we 
gradually became interested in the communications business: because we 
had to expand or get out of it, and by that I mean this: When you only have 
one person present with no standby personnel it means when someone 
is sick you have to work overtime and in many cases I had to go down 
and function at the switchboard or as a radio operator after spending the 
whole day in the construction business. 

So to alleviate that we began to expand. So we gradually moved into 
the communication business because of the changing economic picture 
in the area, and our chief interest became the communications business. 
We gradually changed from the construction company into a company 
primarily interested in communications--which is telephone answering 
and two-way radio, and the communications fields allied with them. 

Q. Now, Mr. Pinson, you made reference a few minutes ago to 
economies of operation which are achieved from combining telephone 
answering service with signaling service. A. Yes, sir. 

Q. I will ask you if you recall the testimony of Mr. Bailey. 
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I believe you were present in this courtroom when he testified yester- 


day. A. Yes, I was, sir. 
Q. You heard his testimony about the cost of furnishing 24-hour 
service to James C. Fields, and I believe you stated that whereas he 
| 
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was charging only $15 a month, if it were not for the fact that he was 
also under contract to service the station owned by your company which 
is located in and which has an installation in the same place here in 
Tampa, the charge for that service would be $30 a month. Do you re- 
call that testimony? A. Yes, I do, sir. 

Q. Now, I will ask you if this is merely an example of the economies 
which you have been able to achieve by the combined operation not only 
of the Fields pocket paging service but your other operations as well. 

A. Yes, sir. I don't know of any engineering firm in the United 
States that maintains a 250-watt station on a 24-hour standby basis for $15 
a month, and the only way this was possible was by giving--we already 
had a contract to maintain the Pinson, Inc. facilities. 

Q. Now, the advantages in the combined operation, I think, have 
been demonstrated, briefly. Do you find any serious obstacles to the 
combined operation? A. No, sir. Would you like for me to give an 


example 
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of it? 

Q. Yes, would you, please? A. Yes. An example is our book- 
keeping department. We operate a number of radio stations and we 
operate a number of telephone answering services in various cities, and 
all of this bookkeeping is done by one full-time gir! and a little extra 
help on billing days for a day or so. She also acts as secretary for our 
entire operation. So our entire office staff in four cities is only one girl. 
We couldn't possibly stand a charge for one girl in each city. 

That is an example of the economy involved. And, for instance, 

Mr. Fields’ station over here, at $500 or $600 a month --I don't have the 
figures in front of me, but there are 720 hours in a month, roughly, on 
an average yearly basis, and the minimum wage of one dollar an hour-- 
well, if he had to have employees to staff that station, he would auto- 


matically be in a hole as far as money is concerned. 
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And the same is true of buying supplies, the purchasing of radio 
engineering service--the matter of roof rent--it runs throughout the 
entire business--the more volume, the cheaper. | 

Q. Now, you have referred specifically to several items where 
economies are achieved by the combined operation. For example, you 
referred to the bookkeeping, referred to purchases, referred to roof 


rent. Now, will you give on the record what 
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your experience has been along the same line as far as the ene 
of operators? For example, would you describe the physical setup in 

the Tampa one-way pocket paging station where you have located also a 
radio service for the corporation? 


A. Yes. Our offices are divided and marked. They are separated 


from the general public so as to prevent the general public from coming 
in contact directly with the operating personnel and the board and with 
messages that we are dealing with on a confidential basis. 

Now, in the control room here in Tampa there are two switchboards 
located to the left of the control to the left of the control room, the tele- 
phone answering board, and all of these boards run extensions from 
many, many telephone answering customers, on the trunks and facilities 
of our company. | 

Directly adjoining that is a radio position board which we designed 
and built for the convenience of our personnel. Installed in that is the 
two-way radio control for KIB386 which is a two-way station here in 
Tampa-- | 

Q. That is the station which is owned by the Pinson company? 

A. That is correct. And then in that same board to the right, in other 
words, to visualize it, we have roughly four positions divided into two 
segments, the left half for telephone answering which consists of two 
boards, the right half of the segment is a radio control board which con- 


sists of two seg- 
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ments, one segment of which has facilities for a two-way station, and 
the right-hand part of that segment--a segment which has space for the 


paging station. 

Q. What personnel do you have on duty at this location and what 
are their functions? A. Well, all of our personnel are licensed by the 
Federal Communications Commission. Up to a short time ago it was re- 
quired. I understand it is not required now, which places the burden on 
the licensee. But we prefer to license our people so they are familiar 
of their own knowledge with the various requirements of radio operating. 

These people operate the answering board. They operate the two- 
way without changing their position, and the paging that I described, on 
this far right-hand of the segmented position is where the paging equip- 
ment is located. That paging equipment is not very complicated. It 
consists of a remote control which is associated with the transmitter and 
furnished by the transmitter manufacturer and some sort of audio device 
which reproduces the audio sound. In our case we use the Mohawk tape 
machine with a very small-time segment belt on this machine. These 
are made in cartridges and we lift one out and put in a new one, because 
the time limit is very small. 

| would like now to describe how the girl gets one of these numbers 
on the air if I may, to show how the personnel does this. 

Q. Please describe that. 
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A. All the girl has to do, she gets up out of the chair and it is right 
there in front of her position, she scoots her chair over and writes down 
the call number of the unit she is going to call on the air-- 


Q. What station are you talking about, the paging station, KIK578? 
A. Yes, sir. 

Q. That is owned by Mr. Fields? A. That is correct. 

Q. Which you are operating under contract? A. That is correct. 
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Q. Allright. A. She writes it down on the log. She reaches out 
and right there is the switch of the Mohawk tape machine and she places 
it on the "Record" position. And most of those belts are only 10 seconds’ 
duration. She records the number and whatever numbers are on the log 
undelivered in chronological order and she gives her call sign for Tampa, 
Florida, as provided by the rules. Then she slips it back to “Play” and 
it goes on the air. And the total time delay is not more than 10 or 15 
seconds. 

Q. That is, the time from when the message is received by telephone 
to when she puts it on the air? A. Yes. I imagine if she is busy or the 
call is moved over, it would be about 30 or 40 seconds--the actual time 
factor in inserting the call on the air is only 10, 12 seconds’ du- 
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ration. 

Q. Is she the only operator on duty? A. No, sir. During the 
busy period of the day we always since the inception had a minimum of 
two people on duty even when we had only 25 or 30 accounts-- 

Q. You say "we." A. I mean Charles P. B. Pinson, Inc. 

Q. Yes. A. Which owns the office here and employs all the 
personne! in it. 

Q. Yes. Now, Mr. Pinson, does that complete your statement as 
to the mechanical operation by these operators at the station here in 
Tampa? A. Well, there is one further statement I would like to make 
on that. When she takes a call and writes on the message ticket--you 
understand, in paging many times there are no messages, you merely 
have a Client who calls up--let me restate that. 

The company who employs the man that uses our receivers might 
have arranged for him to call their office for the message when he hears 
this number, so instead of calling us for the message he calls his own 
personnel somewhere else, and they notify if he has responded and then 


we remove the number. | 


Tr. 498 
! 236 


But if there is a message, it is written on the call ticket and placed 
on the board and delivered to them. When he calls-- 
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Q. Justa moment. Does the operator make a notation of each call 
that is received? A. Yes, sir, if there is a message. For instance, 
in a two-way we record all messages as part of our log, all these mes- 
sages are written on a piece of paper and in the right-hand upper part 
of this piece of paper is put the call number of the unit involved and the 
name in the left-hand corner. In the right-hand corner is the calling 
part, phone number, in the center of it the message is written, the calling 
party-s name, and the operator handling the call puts the operator's 
identification number on the lower right side of the ticket and then time- 
stamps the ticket when she begins the delivery process, on the face of 
the ticket. 

Q. Then what does she do with the ticket? A. Well, if it is im- 
possible to deliver she files it in a file which is provided above her po- 


sition which responds only to this one mobile unit, 108 or whatever number, 
so when that man calls in all the tickets for the individual accounts are 
separate and distinct from one another and this radio ticket becomes part 
of the log of the station for a period of one year and after that time, of 
course, they are discarded. 

Q. Now, Mr. Pinson, you made reference to placing these tickets 


above the space the operator occupies. A. Yes, sir. 
Q. Would you describe how this is designed, who designed 


[Tr. 500] 
it and any other particulars as to the design and use of this equipment 
for the keeping of cards for each customer? A. Well, I assume you 
refer to the message racks above each position. 
Q. Yes. A. These racks are made out of a clear plexiglass 
plastic and are designed for 3 by 5 cards so that all of the pertinent 
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information on an account is retained on a permanent 3 by 5 card and 
these are very closely proportioned and our message tickets are cut 
exactly to size, for instance, our message ticket itself is 4-1/2 inches 
long and we have that ticket made out of a white color piece of paper. 

We have two other colors we use, green andpink. Green tickets signify 
an account is out of his office and is located somewhere within the con- 
fines of this city and a pink ticket signifies he is out of the city. This 
means that because of the difference in paper length that regardless of 
how many messages are placed in it this account is always flagged and so 


the girl merely by raising her eyes can tell whether the account is avail- 
able in the city or is out of the city or has a message or not, so there is 
very small delay in handling of messages and there is very small delay 
in delivering messages to the client. And we find also that a new opera- 
tor after she has had training of three or four weeks is just : as con- 
versant with the information pertaining to the account as an operator that 
has been with us two or three years because it 
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is all in the file in front of her. | 

Q. Mr. Pinson, would you state whether you purchase this message- 
rack equipment you described? A. No, sir. I originally sain it, the 
beginning idea, out in Dallas, Pearle Forrester. Now, we brought the 
idea back and we made modifications and changes to suit our needs and 
we attempted for a while to get somebody to build these things--very 
expensive--so the first racks for the company I built myself and then 
built a jig form so that any operating personnel, any girl, can make 
these racks for us. They provide several advantages, and the biggest 
advantage is you can see whether the customer has a message or not-- 
a visible check on the operation. And if you happen to misfile a ticket 
behind the file cabinet, the 3 by 5 card, the girl merely by walking back, 
the girl on each shift checks the back of the cabinet or rack to see if a 
card or ticket has been mislaid, and this has led to great efficiency on 
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the part of our company. 

Q. Mr. Pinson, you will recall the testimony by Mr. Staley about 
or concerning basic research? A. Yes, sir. 

Q. And is this a part of or the result of the basic research, the 
design and building of these message racks you just described? A. No, 
sir, we are interested more in electronics, in that field. 

Q. How much time in your judgment on a percentage basis or 


[Tr. 502] 


any other basis you can give of the total employment time of the chief 
engineer, Mr. Staley, and yourself is spent on what you term "basic 
research” of that kind? A. I would say 15 or 20 percent. The reason-- 
well, the reason primarily for this, an additional reason for it, is that 
because of the number of units that we have, Mr. Staley is not kept oc- 
cupied all of the time by the maintenance of radio equipment and, there- 
fore, we got into this field, and some of the things that we have done have 
proved of great interest to us and, we feel, for our future financial 
benefit. 

2. Now, you have described the Tampa office of Charles P. B. 
Pinson and also the facilities which you are operating with Mr. Fields in 
that office. Now, I wish you would describe briefly the equipment which 
you have in your base station located at 1221 Arlington Avenue, North, 

St. Petersburg, that is, the transmitter equipment, the number of 
operators you keep on duty and the general principal layout to the ex- 
tent not already described by Mr. Staley. 

A. Well, of course, the transmitting equipment is located at the 
Florida National Bank building, which has been previously described, 


and we control that over telephone wires leased by the company connect- 
ing with the transmitter and feed it back into our offices. We maintain 
very close level control equipment in the St. Petersburg office that we 
developed. An example of this is that you can whisper into a telephone 


in Tampa and you can take 
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a man on the station in our St. Petersburg office and he can shout into 
the telephone and you won't have one k.c., hardly, of differential. In 
other words, 15 k.c. when you shout and 14 k.c. when you whisper. 
This is a whole series of compressors, amplifiers and circuits very 
closely balanced and controlled. | 


* * * * 


[Tr. 513] 
Q. Mr. Pinson, prior to the recess for lunch, you were testifying 
concerning the application which the Pinson company had made for a 


pocket paging station in Tampa. Now, in order 
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that the records may be substantially clear as to the chronology, I would 


like to have you state step by step briefly, with identifications, the various 


radio installations in which your company became interested, and also 
to indicate chronologically your interest in the operation of telephone 


answering services. And, as a beginner, I would first like to qualify 
| 
I think you referred to this, but, in the interest of saving time, is 


it not correct that you--when I say "you" I mean the Pinson company-- 
purchased from the receiver in bankruptcy this St. Petersburg station 
KIA which was a two-way mobile radio station, late in 1953? A. That 


previous testimony. 


is correct, sir. 

Q. And then I believe you testified that you transferred this station 
with the consent of the FCC to the telephone company a few months 
thereafter. A. Yes, that is the Peninsula Telephone Company, I be- 
lieve that was effective March 1, 1954. | 

Q. Now, how long after that transfer did the station continue in 
operation, approximately? A. The telephone company continued the 
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operations for about 3-1/2 months and then closed the station down, 
abandoned the tower, the location and moved everything to Tampa, and 


increased their rates-- I believe we were charging 5 or 6 cents per 
excess message to 40 cents plus tax per excess 
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message. 

Q. To what price? A. The excess message charges under the 
old tariff, I believe, were 5 or 6 cents. It has been 6 or 7 years ago. That 
is what we were paying at that time. After closing the station and install- 
ing new facilities in Tampa, they charged 40 cents per message plus tax, 
which made the cost 44 or 45 cents per extra call where once it was 6 or 
7 cents. 

Q. Was this new service from Tampa available to persons in the St. 
Petersburg area who were formerly using the service? A. Well, they 
were giving service, but their station didn’t cover St. Petersburg. and the 
beachesand the other areas that the existing St. Petersburg station did. 
They were transmitting from a Tampa location. The service was not 
satisfactory. 

PRESIDING EXAMINER: By that you mean not satisfactory in St. 
Petersburg? 

THE WITNESS: That is correct, sir. In other words, it was their 
contention with the Commission that one station in the area will cover the 
entire geographical area here, where in St. Petersburg, especially along 
our Gulf beaches, the signal was so poor you could not understand it. 

As a matter of fact, their own personnel tell me you can't understand it 
to this day. 
BY MR. NEWFIELD: 
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Q. Now the next station I believe you referred to was KIG-289 in 
St. Petersburg. This became operational-- A. That is correct, sir. 
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Q. That became operational at what time? A. We applied-- 
After they shut down this station there was a committee of the various 
subscribers that met, and they appointed me chairman and asked me to 
go to Washington to apply for the license again, which I did. As best I 
remember it, the Commission files are the best evidence: it was in 
June of 1954 that a construction permit was issued, and the station be- 
came operative a short time thereafter, which, as I remember, was 
about September or so. | 

Q. Did the Pinson company have any employees to operate that 
station? A. No, sir. We used a contract employee as everyone else 
in the industry did, including Mr. Wofford operating the “mn here in 
Tampa on a 24-hour basis. | 

MR. DE VORE: Mr. Examiner, I would like to ask the basis for 
the witness' last statement. He is indicating he has knowledge of the 
whole industry, and I would like to know what the basis of that is. 

PRESIDING EXAMINER: You may bring it up on cross-examination, 
Mr. DeVore. | 

BY MR. NEWFIELD: 

Q. You had someone then, as I understand it, to CHET 
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operating for sometime after you became operational in the fall of 1954? 
A. Yes, I did. | 

Q. How long did that continue? A. Until July 1, 1955. | 

Q. What occurred at that time? A. We established an office at 
913 Central Avenue. We applied for permission to the Commission to 
transfer our control point, which they granted. : 

We went into the telephone answering business in order to attempt 
to fill out the employees’ time and make this a break-even operation. 

Q. The Pinson company opened a telephone answering service at 


913 Central Avenue in St. Petersburg? A. That is correct, ‘sir. 
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Q. And thereafter you took over the operation of Station KIG-289 ? 
A. That is correct, sir. 

Q. And then you referred earlier to the application for a pocket 
paging station in Tampa and an application which you had made in the 
summer of 1955 for a station license in St. Petersburg. Then I believe 
you stated that in October of 1955 you dismissed your Tampa application 
and that was dismissed with or without prejudice? Do you know? 

A. Dismissed without prejudice, sir. 
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Q. And you were then granted the St. Petersburg application? 
A. That is correct, sir. 

Q. As I understand it, you would have been required to submit 
engineering data which would justify co-channel operation of the two 
stations before you could obtain both licenses. Is that correct? A. No, 


sir. 

We had applied for 35.58 with St. Petersburg and 43.58 in Tampa. 
And, as I understand it from my phone call to Mr. Heckman, what the 
Commission wanted, they would grant one immediately and dismiss one, 
or, if we wanted to have both of them right now, we would have to provide 
engineering--we would have to prove engineering-wise that you could 
not operate both of these stations on the same channel, both of them on 
the 35 frequency or both on the 43 frequency. Of course, it is obvious 
that you cannot operate them both on the same frequency. 

Q. Thereafter, Mr. Pinson, did you become involved in a hearing 
with a party by the name of Moon over a station in Clearwater, a two- 
way station? A. Yes, Idid, sir. To the best of my recollection, that 
was in the fall of 1955 or the spring of 1956. I don't have the file in 
front of me on it. 

Q. In other words, there had been an application made 
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for a license in Clearwater, and what action did you take in connection 
with that application? A. Well, when it came out Mr. Heckman called 
me and asked if I wanted to protest it. It was inside of my service area. 
I said I certainly did. And we proceeded to retain him as counsel and to 
file a protest in this proceeding. 

Q. At this point did you have a Clearwater telephone answering 
service? A. No, sir, I did not. ! 

Q. Did you subsequently open such a service? A. Yes, I did, sir. 

Q. When was that, Mr. Pinson? A. I forget whether it was in the 
summer of 1956 or 1957. I believe it was July of 1957, sir. Yes, Iam 
quite sure. To the best of my knowledge, July 1 of 1957. 

Q. Referring to the application which was made by James C. Fields 
for the pocket paging station in Tampa, approximately when was that 
application made? A. AsI remember, it was in October of 1956. 


Q. Did this application originate with you or not? A. No; sir, it 
did not. 


Q. What was the origin of the filing of that aco A. Well, 
in the fall of 1956 Mr. Fields knew I--knew that we had had this paging 
station, had seen it operate and had seen the receivers, and he had dis- 
cussed it on | 
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many occasions with me and he asked what I thought about opening a 
paging service over here in Tampa, and I told him mine was doing all 
right, it looks like it would do better in Tampa, an industrial'area. He 
asked me about any objections. He knew I had filed for a station and 
withdrawn it a year or so before. I told him no, I was preparing to open 
this Clearwater office and I was involved in this Moon hearing and I 
expected the Clearwater office to lose $1500 to $1800 a month until we 
got the thing going and advertising, and I wasn't interested in opening a 


| 
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Tampa facility. So he went ahead and filed an application for paging 
in the city of Tampa. 

Q. Did you have any kind of understanding with him that he would 
have no responsibility, no ownership and would have no control in the 
event that the application were granted? A. No, sir, Ididnot. We 
didn't even have an office in the city of Tampa or contemplated opening 
an office at that time. 

Q. Did you make an application for a coastal marine station in the 
Tampa area? A. Yes, sir, I did. 

Q. When was that application made? A. AsI remember it, in 
late 1956 or maybe 1957, January of 1957. It has been a long time ago. 

Q. Did you follow through on this application, Mr. 
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Pinson? A. We made several filings on it, and it looked like it was 
going to get all involved, and I withdrew the application because we had 
gotten into this Clearwater thing by that time. By late 1957 we had just 
opened the Clearwater office and were having losses up there. Sol 
withdrew the application. 

Q. You opened the Clearwater telephone answering service office 
sometime in 1957? A. Yes, sir. AsI remember it, it was the first 
of July, 1957. Asa matter of fact, we didn't have switchboards. We 
operated with telephones at first because our boards had not been delivered 
on time. 

Q. At this time you still have nothing in Tampa operational? A. No, 
sir. 

Q. When I say “you” I emphasize I mean not you personally but the 
Pinson company. 

Did you make application to the FCC for a directional antenna which 
would give service to your company's Clearwater telephone customers? 

A. Yes, sir. This has been a problem that has plagued us for a 
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long time. We have attempted many solutions. We have had many con- 
ferences with the Commission and the Commission staff, and this direc- 


tional antenna technique was 
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one of the suggestions they had to solve the problem, and we-- 


Q. What was the problem, Mr. Pinson? We haven't talked about 
what the problem is. A. Well, this paging service is a strange thing 


unto itself. Normally a 35-megacycle or low-band frequency will cover 
great distances, but unfortunately in the paging service it does not, 
primarily for two reasons. And the first reason is that all of these pag- 
ing stations normally are fulltime transmitting stations. There isa 
great deal of skip in this frequency band and, therefore, we get signals 
coming into Florida especially during that time of sunspot activity in 
1957, 1958 and 1956, so that these signals from other stations such as 
Long Beach, California, from Birmingham, New Orleans, from all the 
surrounding country come in on top of us. This intermixes with our 
signal in our fringe area and makes it impossible to hear the intelli- 
gence transmitted on our station. ! 

And the second reason is because of the lack of sensitivi y of the 
small pocket carrier receiver. It is inherent in the very nature of the 
receiver that it requires a greater DBU signal to operate properly than 
does a crystal-controlled type receiver. These are all slug type tuned 
instruments. Therefore, the problem in Clearwater was that our people 


wanted paging service. 
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You see, we are faced with a particular problem in Pinellas County, 
and that is that Tampa and Clearwater are inherently one trade area. 


We are more than a geographical area. We are a common people within 
the county. The businesses in St. Petersburg service not only St. 
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Petersburg service not only St. Petersburg accounts but the 20 or 25 
municipalities also involved in Pinellas County because we are the large 
city. Our-- Well, automatic merchandising is an example of this. They 
have one office and they service the entire county out of this one office 
at this time. 

Q. You mentioned Pinellas County and St. Petersburg. In what 
county is Tampa located? A. Hillsborough County. 

Q. And-- A. What we did in this KIG-843, normally you have a 
circular pattern. So, because St. Petersburg is on the low south of 
the county, ending in a peninsula and water, with no use for a signal to 
the south of us, we attempted to work out engineer ing-wise a directional 
antenna so we would square our signal forward which would counter the 
balance of our signal which is elongated. This was an attempt to give 
good public service throughout the entire county. 

Q. Of Pinellas County? A. Yes. And this also, of course, de- 
tracted from our St. 
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Petersburg signal so far as Hillsborough County is concerned because 
if you have a circular pattern and squeeze it into an elongated pattern, 
then you cut down not only the rear of it but you cut down the side coverage. 

So, actually, we had less coverage in Hillsborough County after do- 
ing this. 

Q. When was this application made, Mr. Pinson, for the directional 
antenna, KIG-843? A. I will have to relyon my memory. I just read 
that March 17 letter and I think it said in there it was in May of 1957. 

Q. LIappreciate your not giving these dates as firm dates. You are 
giving these from recollection and without checking the actual documents. 
A. Yes, sir. They are available and should be available in the Commis- 
sion files and in our files. 

Q. At this point, Mr. Pinson, Iam merely trying to give the 
chronology by way of background rather than giving precise verifiable 
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testimony as to the exact dates. 

Did you make application for a paging station in Jacksonville at or 
about this same time? A. Yes, sir. | 

Q. When was this, approximately? A. Sometime in 1957. 


* * * * 
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PRESIDING EXAMINER: We have identified the document, Mr. 
Newfield, as Charles P. B. Pinson, Inc., Exhibit No. 1. Are you at 
this point offering it into evidence or do you wish to wait until you get 
the copies? 

MR. NEWFIELD: I wish to offer it right now if counsel will make 
it available to me. 

PRESIDING EXAMINER: Are there objections, Mr. DeVore? 

MR. DE VORE: Mr. Newfield, assume you also have the same 
problem with Mr. Fields’ letter. 

MR. NEWFIELD: Yes. 

MR. DE VORE: Or affidavit of the same date and the aracurents 
to that document. If it will help you we will again make available copies 
of that letter and attachments. | 

MR. NEWFIELD: Yes, that is exactly what we would like to get into 
the record at this point, both of them, and the text. 

PRESIDING EXAMINER: Can you place the Fields letter in evidence 
with this witness? | 

MR. NEWFIELD: Well, this witness signed that letter also, in 
addition to Mr. Fields. 

PRESIDING EXAMINER: Do you object to Charles P. B. Pinson, 
Inc. Exhibit 1? 

MR. DE VORE: No, no objection. | 

PRESIDING EXAMINER: Charles P. B. Pinson, Inc. Exhibit 1 is 
admitted into evidence. | 
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MR. NEWFIELD: May we go off the record so as to give the wit- 
ness and ourselves an opportunity to examine it? 

PRESIDING EXAMINER: Off the record for that purpose. 

(Discussion off the record.) 
PRESIDING EXAMINER: We will return to the record. 
BY MR. NEWFIELD: 

Q. Mr. Pinson, there has been presented to you a document which 
has been marked Charles P. B. Pinson, Inc. Exhibit No. 1, constituting 
a letter dated March 17, 1958 addressed to the Secretary of the F.C.C. 
and signed by you as president of Charles P. B. Pinson, Inc., sworn to 
and subscribed before a notary on that date, March 17, 1958. 

I will ask you whether or not in your opinion, to the best of your 
knowledge, information and belief the statements which are made in that 
letter and which you signed were at the time they were made true and 
correct. A. They were, sir. 

Q. I also direct your attention to a document consisting of a letter 
signed by James C. Fields on the same date, March 17, 1958, and ad- 
dressed to the Secretary of the Commission-- 

PRESIDING EXAMINER: That letter is also signed by Charles P. 
B. Pinson, is it not? 

MR NEWFIELD: Yes, sir. 

BY MR. NEWFIELD: 

Q. Which also contains the signature of Charles P. B. Pinson, 

president of Charles P. B. Pinson, Inc., before a 
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notary, stating that you have read the above statement by James C. 
Fields and that is'a true and correct statement "to the best of my 
knowledge and belief"; and attached thereto is a photocopy of a news- 
paper excerpt dated March 6, 1958; a copy of an employment contract 
three pages in length apparently executed on March 13, 1958 by James C. 
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Fields and on the third page of which appears an acceptance by you act- 
ing as president of the Charles P. B. Pinson, Inc. of the contract and 
the terms of employment; also a one-page photocopy of a contract 
agreement purporting to be executed by the same parties on November 4, 
1957; also a photocopy of a telegram addressed to James C. Fields 
and signed Mary Jane Morris, Secretary, originating from Washington 
at 5:57 p.m. with the receipt date 1958 March 10 P.M. 7:08; ‘also a 
photocopy of what purports to be radio log, KIK578, and entry tor 
March 10, 1958, last entry, as follows: Is that Tina (pronouncing) ? 
A. Tina (pronouncing). | 
Q. "Nora Douglas, station removed from air March 10, 1958 at 
7:54 p.m. in response to telegraphic order from F.C.C.” 
Also, photocopy of a letter dated December 2, 1957 to you from the 
Robert Dollar Company. Also, photocopy of a conditional sales contract 
purporting to have been executed March 3, 1958 between James C. Fields 
and Charles P. B. Pinson, Inc. Also, check signed by James C. Fields 
dated March 3, 1958, No. 278, payable to the order of Charles P. B. 
Pinson, Inc. in the amount of $741.77, on the reverse of which appears 


the endorsement. | 
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And lastly a letter dated March 3, 1958 purporting to be photo- 
copy of--I withdraw that. 

Lastly, a letter dated March 3, 1958 addressed James c. “Fields 
and containing your signature. | 

Now, Mr. Pinson, am I correct that you have examined these docu- 
ments--and do they appear to be correct photocopies of the originals 
insofar as your memory is concerned? 

PRESIDING EXAMINER: May I point out, Mr. Newfield, I believe 
these are all part of the Commission's official files, are they not? 

MR. NEWFIELD: I believe they should be. | 
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PRESIDING EXAMINER: Why don't you ask the witness to answer 
the question whether they are true and correct copies on the basis of 
his examination of the Commission's file ? 

MR. NEWFIELD: May we have the Commission's file? 

(A file was handed counsel.) 

PRESIDING EXAMINER: Have you examined the copies given to you 
from the Commission's files? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: Are these documents which have just been 
identified true and correct copies? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: As far as you can determine from an 
examination of that file? 

THE WITNESS: As far as I can determine I believe them to 


[Tr. 537] 


be correct copies of the files. 

PRESIDING EXAMINER: The documents will be identified as 
Charles P. B. Pinson, Inc. Exhibit No. 2. 

(DOCUMENTS REFERRED TO WERE MARKED CHARLES 
P. B. PINSON, INC., EXHIBIT NO. 2, FOR IDENTIFICATION. ) 

PRESIDING EXAMINER: You have no objection to this exhibit? 

MR. DE VORE: Has it been offered in evidence? 

PRESIDING EXAMINER: Identified, not offered yet. 

MR. NEWFIELD: We identified them. 

PRESIDING EXAMINER: Do you wish now to offer them? 

MR. NEWFIELD: Yes, we wish to offer them in evidence. 

PRESIDING EXAMINER: Do you have objection? 

MR. DE VORE: Mr. Examiner, I have no objection but I want it 
understood I am not waiving any right of cross-examination on any of 
those letters by permitting this exhibit to go in through this witness. 

PRESIDING EXAMINER: You are not waiving any rights to 
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cross-examine Mr. Fields on this? 
MR. DE VORE: That is correct. 
PRESIDING EXAMINER: You would not be precluded from | 

examining Mr. Fields whenever the material in here relates to, 
MR. DE VORE: Thank you. 
PRESIDING EXAMINER: It is a simple way to get it in the record, 

is what I had in mind. You have no objection now? 


MR. DE VORE: No. 
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PRESIDING EXAMINER: Charles P. B. Pinson, Inc. exhibit No. 2 


is admitted into evidence. 

(CHARLES P. B. PINSON, INC. EXHIBIT NO. 2 WAS RECEIVED 

IN EVIDENCE. ) : 
BY MR. NEWFIELD: | 

Q. Mr. Pinson, when I was describing the telegram from Mary 

Jane Morris to James C. Fields I may have given a wrong impression 

or may have stated it incorrectly, that it was received at 7:08 March 10, 
1958. I believe actually that indicates the receipt of the message at the 
Western Union Telegraph office at St. Petersburg rather than the receipt 
by Mr. Fields. A. Yes. It says there, "7:48 p.m." down below. 

Q. Now, Mr. Pinson, with reference to Exhibit No. 2 which has 
just been introduced into evidence I will ask you whether to the best of 
your knowledge, information and belief the statements contained in the 
letter itself are to the best of your knowledge at this time and at the time 


you signed your name to the letter true and correct. A. They are, sir. 
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MR. NEWFIELD: That is all, Mr. Pinson. | 
PRESIDING EXAMINER: He will be available for cross- ~examination? 
MR. NEWFIELD: Yes, sir. We want it understood, however, Your 
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Honor, that we are offering Mr. Pinson at this time in order to make 
merely a prima facie showing which I believe is in consonance with the 
agreement we had in Washington at the pre-trial conference, that the 
Commission would have the burden of going forward and the burden of 
proof with reference-- 

PRESIDING EXAMINER: Burden of proceeding with the evidence. 

MR. NEWFIELD: Burden of proceeding with the evidence and the 
burden of proof with reference to the accusatory phases of the matters 
set forth in the hearing. 

PRESIDING EXAMINER: Technically, of course, the burden of 
proof and the burden of proceeding with the evidence are almost in- 


separable in the cases, but technically at no point is the burden of proof 


on the Commission in the proceeding. However, once a general denial is 
entered, then the burden of proceeding with the evidence rests on the 
Commission counsel, and if they do not adduce satisfactory evidence, of 
course the general denial stands. 

As I said, it is highly technical, but I do want you to recognize that 
strictly the burden of proof never rests on 
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Commission counsel in a proceeding of this nature because it is for re- 
newal and for construction. 

As I say, we are getting into a highly technical discussion of evi- 
dence. 

MR. NEWFIELD: Aside from the technicalities, I wish to make 
clear our feeling. I believe this was also shared by the Examiner in 
Washington, that when you get into the realm of charges or accusations 
which are made by the Commission-- 

PRESIDING EXAMINER: Viewed from the practical standpoint, the 
burden is on the Commission to sustain the charges; that is correct. 

MR. NEWFIELD: Yes. And we have therefore merely put Mr. 
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Pinson on the stand to sketch generally the background and to identify 

the documents which are questioned, and to enter a general, what may 

be termed a general denial. : 
Affirmatively he has stated that, as far as he is aware, to the best 


of his knowledge, information and belief, what he signed his name to was 
true and correct. | 

There is only one other thing I would like to bring up at this time, and 
that is Mr. Pinson, with reference to the document which has been identi- 
fied as Exhibit No. 2, was this document with all the attachments mailed 
by you to Washington or how did it leave you and come into the Commis- 
sion's hands? : 


THE WITNESS: No, sir, together with my letter I person- 
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ally delivered to Arthur Gladstone. I did not deliver it to the Secretary 
for filing. It passed directly from me to Arthur Gladstone. 
BY MR. NEWFIELD: 

Q Did you go to Washington for that investigation purpose? A. Yes, 
sir; on March 18, 1958. I went up there the night of the 17th. 

Q. And you are now saying that both of these exhibits and the at- 
tachments to the second exhibit were delivered manually by you to Mr. 
Gladstone in Washington on or about March 18, 1958? A. That is 
correct, sir. | 

MR. NEWFIELD: That is all. We reserve the right to recall the 


witness. | 
PRESIDING EXAMINER: You certainly have that right. i 
MR. DE VORE: Mr. Examiner, for clarification purposes I would 
like to know whether Mr. Newfield is now saying that he has made out a 
prima facie case on behalf of both applicants, or is he just resting his 
case with regard to Mr. Pinson and Mr. Pinson's corporation? 
PRESIDING EXAMINER: You have no intent to imply you were not 


calling Mr. Fields, do you, Mr. Newfield? 
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MR. NEWFIELD: No. 
MR. DEVORE: Let me point out then that the record is 
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deficient with regard to Issue No. 5 in the dockets relating to Mr. 
Pinson's corporation. There has been no testimony as to the financial 
relationships either between C. P. Pinson, Inc. or Charles P. Pinson 
and James C. Fields. 

MR. NEWFIELD: I don't know what the Commission has in mind 
when they talk about determining the legal, financial and other relation- 
ships heretofore and presently existing. 

PRESIDING EXAMINER: Do not the exhibits that have been offered 
in evidence cover portions of that, those relationships? Or, to the best 
of my knowledge, the entire relationship? 

MR. DE VORE: No, I don’t believe so, Mr. Examiner. The fi- 
nancial relationships are not explained by the documents. All we have is 
a contract for the operation. We don't know what participation either 
of the parties has or the accounting which has been made between the 
parties, what expenditures have been-- 

PRESIDING EXAMINER: Mr. DeVore, I am not going to direct Mr. 
Newfield how to try his case. Will you proceed with cross-examination. 

MR. NEWFIELD: May I just say this, Your Honor. With reference 
to Issue No. 5 on Page 3 of the Pinson order, Mimeo 88810, we have 
furnished to counsel for the Commission what I believe to be all of the 
records which are in existence between the two parties pertaining to the 
operation 
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of the Fields paging station. Literally, of course, if one were to take 
the language of this Paragraph 5 and would undertake to set up defensively 
or to give evidence defensively concerning all of the legal, financial and 
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other relations since either of these individuals were together on the face 
of the globe and to bring it down to the present time, the legal, financial 
and other relationships, I submit that is an impossible burden. 

PRESIDING EXAMINER: Well, as I stated, I recognize the availa- 
bility of records to Commission counsel, and, insofar as my previous 
statement is concerned, Iam not going to direct you how to try your 
case, nor could I if I so desired. 

Will you proceed, Mr. DeVore. 

MR. DEVORE: Mr. Examiner, I don't want it to be understood that 
any of these documents which Mr. Newfield has made available to us 
are in any way considered part of this record. | 

PRESIDING EXAMINER: They are not considered a part of this 
record at this time, nor will they be until they are offered into evidence. 
I think Mr. Newfield recognizes that, do you not? | 

MR. NEWFIELD: Yes, yes indeed. 

MR. DE VORE: I also want it understood that the fact that we make 
an examination, let us say, of these records 
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and in no way refer to them would not in any way be an elimination of 
this matter as an issue in the proceeding. I think there isa certain bur- 
den of proof with regard to the issue, and I don't want it to be indicated 
that we in any way believe that the applicant has satisfied his burden of 
proof in this proceeding, even for a prima facie case. 

Iam not suggesting that you direct the applicant to proceed in any 
way, but I want our position to be completely understood with regard to 
Issue 5. 

PRESIDING EXAMINER: That is a position to take after the record 
has been completed and at the time proposed findings of fact and conclusions 
of law are filed. 

Will you proceed now, please. 

MR. NEWFIELD: May I ask counsel if he has this volume IThada 
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moment ago on the Fields station? Thank you. 

MR. DE VORE: May we have a few minutes' recess before we 
initiate cross-examination? 

PRESIDING EXAMINER: Yes, we will. We have run for a long 
period. 

(At this point a short recess was taken, after which the hearing 
was resumed.) 

PRESIDING EXAMINER: The hearing will be in session. 

MR. NEWFIELD: Mr. Examiner, in light of Mr. DeVore's comments 
a few moments ago as to Issue 5, I should like to 
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ask Mr. Pinson one or two questions relating to the legal, financial and 
other relationships heretofore and presently existing between Mr. Pinson's 
company, Mr. Pinson individually and James C. Fields. 

PRESIDING EXAMINER: You have no objection, have you, Mr. 
DeVore? 

MR. DE VORE: No objection. 

BY MR. NEWFIELD: 

Q. Mr. Pinson, I believe you testified earlier that you are a son- 
in-law of Mr. Fields. Is that correct? A. That is correct, sir. 

Q. You married his daughter? A. That is correct, sir. 

Q. Are you the father of one or more of his grandchildren? A. Two 
grandchildren, sir: Barbara and Charles. 

Q. Will you state the ages of these children? A. Barbara was five 
in August of this past year. Charles was four in December of this past 
year. 

Q. Do you have any contracts with Mr. Fields? I say "you". I 
mean either you individually or Pinson company. Any contracts other 
than the two contracts to which you have referred and which are made a 
part of Exhibit No. 2 which is now in evidence? That is to say, the two 
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contracts of employment between the Pinson company and Mr. Fields 
relating to | 


[Tr. 546] 


the pocket paging station. A. Yes, we have such a contract, Mr. 
Newfield. We also, as I said in the record before, have done certain 
construction work for them and built their carport for them. We fixed 

up their 9th Avenue apartment house, poured some concrete in his resi- 
dence. We have gone to dinner together. He has paid for dinners for my 
family, and I have paid for dinners for his family. We have had a normal 
family relationship existing between us for a great many years. 

Q. Are you furnishing the money, any money to him for the opera- 
tion of the paging station in Tampa which he owns? A. No, sir. I 
think Mr. Fields is a little more wealthy than I am, by far. 

PRESIDING EXAMINER: Mr. Newfield, would you, for your own 
purposes, have the reporter read the witness’ answer back to your first 
question ? 

MR. NEWFIELD: The first question? 

PRESIDING EXAMINER: Yes, as to whether or not evil have any 
contracts other than those which have been submitted into evidence. 

Will the reporter read back. 

(The record was read by the reporter.) 
BY MR. NEWFIELD: 
Q. Mr. Pinson, I take it when you refer to these--refer to con- 


struction work, you meant to indicate that there 
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was some kind of a contractual understanding between the two of you that 
for money which your company advanced in connection with this construc- 
tion work you would be repaid? A. That is correct. I believe there are 
three occasions that we did repair work and things for them and we were 


paid on those occasions. 
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PRESIDING EXAMINER: May I ask a question. By your answer 
did you mean to say there were contracts between you, your company 
rather and Mr. Fields other than these two contracts which have been 
admitted into evidence ? 

THE WITNESS: Well, let us put it this way, sir: They are not-- 
Anything is a contract, sir. In other words, we went out and wanted to 
build a carport. We built it for him. He paid for it.' 

PRESIDING EXAMINER: I said with reference to the one-way 
signal station of Mr. Fields. 

THE WITNESS: No, sir, other than an amendment which changed 
the percentage from 30 to 50 percent which we were-- 

PRESIDING EXAMINER: Thank you. That is what was disturbing 
me. I had interpreted the witness’ answer to say there were other con- 
tracts relating to the paging service. 

MR. NEWFIELD: I think he did, Your Honor. I appreciate your 
clarifying it. 

BY MR. NEWFIELD: 
Q. Sothat, in summary, these two contracts relating 
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to the operation of the pocket paging station are the only formal con- 
tracts in writing that you know of which have ever been in existence be- 
tween you and Mr. Fields or between Mr. Fields and the Pinson company. 
Is that correct or is there some other contract? A. That is correct, 
sir, other than the amendment as I told you there, some 30 to 50 per- 
cent, and, as Mr. Gladstone told me in Washington, you do not have to 
file these percentage things. They weren't interested in them. So we 
didn't file it. 

Q. There was an amendment to the percentage of the participation 
in profits from the operation of the station? A. Yes, sir, from 30 to 
50 percent because we found we couldn't handle it on the basis on which 
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it was being done. 

Q. Right. A. The 50 percent was the normal percentage. 

Q. From time to time have--has the Pinson company advanced 
monies on behalf of the Fields pocket paging station without any settle- 
ment other than those which are indicated in the periodic settlement 
sheets which we have made available to Commission counsel? A. No, 
sir; all of the settlements of accounts on the paging station are set 


forth in those accounts. Monies due and monies owing, the amount of 
| 


money collected and so forth. 
Q. Has Mr. Fields furnished capital to you for any 
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purpose at any time? A. No, sir. The only money that he bas ever 
furnished or paid to the company is these construction jobs which was 
value received on these three small little things. He has never advanced 
money to me or loaned me money of any kind. There are no loans out- 
standing between us either personally or the corporation. i 

Q. Mr. Pinson, have you to your knowledge been found guilty of 
violating any federal statute relating to income tax? A. I have not, sir. 

Q. Have you been found by competent authority, insofar as you 
know, to have violated any federal statute pertaining to wages and hours 
of employees? When I say "you" I mean the Pinson company. A. No, 
sir, we certainly have not. | 
Q. Have you individually been found guilty of such violation? A.NO, 
sir. | 

Q. When I say such violation I mean violation of any federal statute 
relating to income tax or pertaining to wages and hours of employees. 
A. No, sir. The only thing we have ever had, we signed a consent 
decree one time. We still maintain it wasn't worth the money that it 


| 
would take us to take it to the Supreme | 
| 
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Court of the United States to say we are in interstate commerce because 
we have a telephone, as they maintained in a 47-page mimeographed 
form, which I think would put everybody in the United States under Wage 
and Hour. 

Q. Have you ever been convicted of any crime involving moral 
turpitude or any felony? A. No, sir. 

Q. Mr. Pinson, in my general questions I do not mean to imply 
that--and I want to make clear on the record--I want you to make clear 
on the record whether you intend to take the position or state that through 
inadvertence or otherwise you or the Pinson company may not have failed 
to comply with some rule or regulation, technical or otherwise, of the 
Federal Communications Commission. Will you state whether or -- 
will you state what your position is in regard to that possibility ? 

A. We have always attempted to abide by all the rules and regula- 
tions of the Commission, as I think the Commission's own records show 
here in the files. We have engaged in lengthy conversations with them. 

I have gone to national meetings to attempt to learn their position. We 
have sat down in conversations with them. We have written them letters. 
We have hired attorneys. We have done everything that we can to 
operate properly at all times. We have attempted to hire and use only 
personnel of the highest 


[Tr. 551] 


qualifications in the maintenance of our equipment, certified by their 
licensing of these personnel. 

We have done everything that is possible for us to do to run a busi- 
ness properly under the FCC rules and regulations. 

MR. NEWFIELD: I request that the Trial Examiner take notice of, 
and I wish to move formally that there be incorporated in the record of 
this hearing by a later reference all financial and other statements and 
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exhibits which have been filed by Charles P. B. Pinson, Inc. in con- 
nection with the stations on which renewal applications are pending. 

MR. DE VORE: Mr. Examiner, if Mr. Newfield can identify what 
documents he has reference to, I would be in a better position to respond 
to his motion. | 

PRESIDING EXAMINER: I would have to have more adequate identi- 
fication. You ask for everything that has ever been filed with the Com- 
mission, and obviously a lot of it would be completely immaterial and 
irrelevant. 

MR. NEWFIELD: Well, I think obviously the financial-- 

PRESIDING EXAMINER: There is something else I would like Com- 


mission counsel to answer for me, if they can. 


Are the financial reports of the stations regarded as confidential 
information as they are with broadcasting? 
MR. DE VORE: You mean the annual reports to the Commission? 


PRESIDING EXAMINER: Yes. * * * 
* * 


[Tr. 554] 


CROSS-EXAMINATION 
BY MR. DE VORE: 


| 

| 

* * * | 
| 

| 
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Q. In any event, you withdrew your application for the Tampa one- 
way signaling station on October 17, 1955, as indicated by the letter 
which I asked the Examiner to take official notice of? A. I don t know 
about your letter, but I do know it was 


[Tr. 568] 
some time in October, 1956. 
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Q. 1955. A. 1955, yes. 

Q. When was the Fields application for one-way signal ser- 
vice filed with the Commission? A. As I remember it, in October of 
1956, a year after the date you are talking about. 

Q. Mr. Pinson, who prepared the application which was filed on 
behalf of Mr. Fields for the one-way signaling station in Tampa? 

A. I imagine I helped him with it as I have on many occasions. 

Q. Do you know or don't you know whether you prepared any part 
or all of the application which was filed on behalf of Mr. Fields for the 
one-way signaling service? A. Of my own memory I don't remember, 
out I imagine it was typed in our office and I helped him with it as he 
helped me with other communications problems. 

Q. What sort of help did you give him? A. To show him how to 
fill out the forms without paying $300 or $500 to the FCC Bar Association. 

Q. Did you prepare any of the exhibits attached to the application? 
A. Yes. I paid dear money to learn how to prepare those. 
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Q. Did you prepare all of the exhibits attached to the application ? 
A. Idon't know.’ Idon’t remember the application six years later. 

Q. Mr. Pinson, who transmitted the application to the Commission? 
A. I don't know, sir. 

Q. Did you? A. Idon’t even remember. 

Q. Did you transmit it? A. Did I hand it to them? 

Q. No. A. I don't know truthfully. I don’t remember. 

Q. Did you send it to the Commission or did Mr. Fields send the 
application to the Commission? A. I have no way of remembering, sir. 

Q. Would you state that you did not transmit the application-- 

MR. NEWFIELD: I object to this line of questioning. I think it is 
incompetent, irrelevant and immaterial, how the thing was transmitted, 
whether he transmitted it, whether he helped prepare it or didn’t help 


prepare it. 


[604] 
263 

PRESIDING EXAMINER: I will not sustain the objection on the basis 
on which it has been stated, and-- 


MR. NEWFIELD: Well, on the grounds that it is incompetent, 


[Tr. 570] 


irrelevant and immaterial. | 
PRESIDING EXAMINER: I will not sustain the objection on ee 


basis. 
* * * 


[ Tr. 582] 
Tampa, Florida February 27, 1961 
* * * * 


[Tr. 586] 
* * * * 
CROSS-EXAMINATION (Resumed) BY MR. DeVORE: 
* * * * ' 
[ Tr. 604] 

*x 


* * * 


Q. Were the documents--that is, Exhibits 1 and 2, Pinson Exhibits 1 
and 2--typed in your office by your personnel? A. Oh, yes, I imagine so. 

PRESIDING EXAMINER: Do you know whether they were or not? 

THE WITNESS: Yes. In other words, we have got the typewriters, 
the paper; we have got everything. I imagine we worked together right 
there at the office and they were typed and prepared in our a When 


they were executed I don't know. 

PRESIDING EXAMINER: As I understand your testimony, it is that 
they were typed, they were prepared in your office ? | 

THE WITNESS: Yes, sir. | 

PRESIDING EXAMINER: Again you were using the words " imag- 
ine." | 
BY MR. DeVORE: | 

Q. Do you remember who typed the affidavits? A. Well, I ony 
have one office personnel there, a Kenneth Bromhard, who is Bookkeeper, 
secretary, general office manager in charge of the whole business, and 
also from time to time we have used various operators to do typing at 


night and what-have-you. 
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These were prepared in the daytime to the best of my recollection. 
So I imagine Mr. Bromhard typed both of them. 


[Tr. 605] 

PRESIDING EXAMINER: Again do you imagine or do you know? 

THE WITNESS: I don't know. 

PRESIDING EXAMINER: Thank you. 

THE WITNESS: These are very long, involved instruments. I 
could have handed it to one of the girls in the back and had her type it, 
an operator who wasn't busy at the moment. That has been our custom 
from time to time. 

BY MR. DeVORE: 

Q. Did you hand it to anybody other than Mr. Bromhard for typing ? 
A. I don't remember who I handed it to. 

Q. Mr. Pinson, you just stated that Mr. Bromhard was the one 
that did the typing in the office. Would you have handed it to anyone 
else if he was the one doing the typing at that time? A. If he was busy 
doing something else and I had a girl on the board who was not doing 
something and I had a vacant typewriter, I would have given it to her to 
do, which has been our custom over the years. Or I might have given it 
to him and he prepared it, or given it to him and he gave it to somebody 
else, a girl to do it. We are just beating the point. We have eight or 
ten people in the office. I don't remember exactly. 

Q. Included in Pinson Exhibit No. 2 is a copy of the conditional 
sales agreement between yourself and your father- 


(Tr. 606] 
in-law concerning the sale of a transmitter. When was that document 
executed? A. To the best of my memory, it was dated on March 3, and 
I assume it was typed and executed that day. I don't remember the 
actual time we signed it. Our normal policy is to sign things at the time 
they are ready. 


607] 


265 


Q. That is what I am trying to establish. The document bears the 
date of March 3. Was it executed on March 3? A. To the best of | my 
recollection, it was, sir. You are asking us about something 3 or 4 
years ago, sir. | 

Q. Was it executed subsequent to your call to Mr. Gladstone on 
or about March 12? A. You mean after his call? | 

Q. Yes. A. Afterwards? | 

Q. Yes, afterwards. A. No, sir, because I discussed it with him 
on the telephone. | 

Q. There is also a letter dated March 3, 1958, attached and in- 
cluded in Pinson Exhibit No. 2. Do you remember that letter which is 
addressed to Mr. Fields? A. Yes. You are referring to the letter 
that sets forth the monies he owes us. | 

Q. Yes. A. For the transmitter and installation costs and 
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antenna and all allied items. 

Q. Yes. A. Yes, I remember it. 

Q. What was the purpose of writing that letter to Mr. Fields? 
A. Very simple: to show him how we expended all his money. We had 
costs over and above the transmitter. We had costs of hauling, installa- 
tion of antennas and lines. We gave him a record of this because, of 
course, a man wants to know what you have done with his money aE 
he pays for it. 

Q. Was this supposed to represent the entire transaction between 
yourself and Mr. Fields concerning the construction of the station in 


Tampa? A. Yes, up to that time. Whoever sent all the equipment and 
the installation, labor and what-have-you. 

Q. Did Mr. Fields ask you to put these matters in — A. Yes. 
He thought that because of our family relationship it would be better to 


have it in writing this way. This is the policy that we have followed even 
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on such mincr items long before this of when we did construction work 
or what-have-you for him, that we would submit bills and total it for 
him to be circumspect and correct. 

Q. Have you put any other matters into writing other than those 
described in the letter of March 3, 1958, and the 


[Tr. 608] 
two contracts for employment between yourself and Mr. Fields, one 
dated November 4, 1957 and, the other, March 13, 1958, concerning the 
operation af the station in Tampa? A. We have put all the accounting 
between us in writing as is proper. Even such items as carports and 
these other items, pouring concrete at his place. The matters relating 
to the paging station. All of these matters have been circumspect and 
correct, and they have all been in writing, sir. 

MR. DeVORE: Please read back my question. 

(The record was read by the reporter.) 

MR, DeVORE: Mr. Examiner, I ask to strike the answer as not 
responsive to the question. 

PRESIDING EXAMINER: The answer will be stricken both as not 
responsive and as cumulative. 

The question, Mr. Pinson, was any other contract with relation to 
cperation of Mr. Fields’ station. 

THE WITNESS: I believe that I testified the other day, sir, in the 
record that there was an amendment tothe contract changing the percent- 
age from 30 tc 50 percent. Otber than that, I mean all of the activities 
of this station and all other financial transactions between us have been 
in writing. 

BY MR. DeVORE: 

Q. By “all other transactions have been in writing" do you mean 

that the books of accounts or the statements and records which were 
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produced in this proceeding represent the 


[Tr. 609] | 
writings which exist between yourself and Mr. Fields concerning the 
Tampa station? A. Yes. 

* * 


* * | * 


[rr. 642] | | 

PRESIDING EXAMINER: I think the question ae met Mr. 
DeVore. Either that or I sustained an objection to it. I do not recall 
specifically. It is now cumulative, and I am sustaining the objection 

BY MR. DeVORE: 

Q. Mr. Pinson, did you or did you not as president of Charles 
P. B. Pinson, Inc. solicit or contact prospective customers for Tampa 
Pocket Paging Service in October of 1956, the month in which Mr. Fields 
signed the application for a one-way signaling station in Tampa? 

MR, NEWFIELD: We object to that as incompetent, irrelevant and 
immaterial. It doesn't make any difference if he did. | 

PRESIDING EXAMINER: The objection is overruled. | 

THE WITNESS: I don't remember, but I imagine it is possible. We 
had to make a showing, I believe, in this thing that if there is a need for 
the service, you are supposed to go around and solicit and what -have-you. 
In other words, ask people can they use this thing. I think it is in one of 
the affidavits, and I told you that I helped him prepare this application. 

* 


* * * * 


[Tr. 661] 
PRESIDING EXAMINER: I think the witness should be 


[Tr. 662] 
permitted to explain, Mr. Newfield. If you wish to enter a formal ob- 
jection -- | 
MR. NEWFIELD: No, I withdraw. | 
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THE WITNESS: I imagine he was thinking of it in the same light 
that it actually did function with a contract employee. He was thinking 
of Telephone Answering Service of Tampa, how it was doing. In other 
words, he never visualized, I think -- these documents maybe that you 
refer to here -- having his own employes or having his own office here, 
but operating through a contract employee. 

BY MR. DeVORE: 

Q. And this is what Mr. Fields meant when he referred to your 
station in St. Petersburg as doing so well? A. I imagine he took the 
revenue from my station and interpreted it in light of how he planned to 
operate this other operation. This would seem to be normal to me, which, 
incidentally, is a very -- turned out very well. 

MR. DeVORE: I move to strike. 

PRESIDING EXAMINER: The motion is granted. 

BY MR. DeVORE: 

Q. Mr. Pinson, between the time that the application for the Tampa 
one-way Signaling station was signed and the time when it was filed, did 
you have any conversations with Mr. Fields concerning the manner in 
which the Tampa one-way signaling station could be operated? 


[Tr. 663] 

A. Well, I imagine'l have told him about contract employes. 

PRESIDING EXAMINER: When you answer you say you imagine. 
Do you know whether you did or did not? 

THE WITNESS: Weil, I know that he anticipated working through 
a contract employee at the time he filed this thing because he has told 
the Commission in the letter, a letter which I signed, sir -- 

PRESIDING EXAMINER: Did you have conversations during the 
period concerning which counsel asked with Mr. Fields? 
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THE WITNESS: He is my father-in-law and I helped him with the 
application, and I saw him off and on all week long. Whether I can 
swear under oath I had a specific conversation on a specific day, I want 
to be honest and above board, but, at the same time, I don't wart to be 
put in a position where what I say is incorrect to you. | 

BY MR. DeVORE: 

Q. Mr. Pinson, you have indicated that -- 

PRESIDING EXAMINER: Let me ask one more question. In other 
words, your answer is that it is logical to think that you did, but you do 
not specifically remember whether you did or did not ? | 

THE WITNESS: That is correct, sir. 

* * * * 
(Tr. 708] 
BY MR. DeVORE: 
Q. Mr. Pinson, you just mentioned the change in location 


[Tr. 709] | 
or proposed change in location of the antenna from the First National 
Bank Building to the Wallace S. Building. Who conducted the negotiations 
with the Wallace S. Building for the rental of the roof space ? A. I just 
told you. He instructed me to find a place, and I did. | 
Q. You carried on the negotiations for the Wallace S. Building? 
A. Yes, for the very simple reason that the rental agent who had charge 
of it had charge of another building we were leasing here in town. The 
Stovall Building. ! 
Q. Was there ever any lease executed between the parties for the 
roof rental? A. Yes, I think we have an agreement with them. Iam 
not sure. I don't even know whether we have one on the Stovall or not, 


| 
the building. | 
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Q. Do you have a written agreement? A. I don't know, sir. I 
don't even know whether we have one on the Stovall Building. Perhaps 
we do; perhaps we don’t. At any rate, there is an agreement between us. 

Q. Between whom? A. Between my company and the Stovall 
Building and the Wallace S. Building. In other words, we rent both of 
these roofs. 

Q. The agreement is between the Charles P. B. Pinson 


[Tr. 710] 
corporation and the Wallace S. Building, is it not? A. Well, no, sir, 


it is not. It is between them and Mr. John Wright, who is the rental 
agent for both the Stovall Building and the Wallace S. Building. 

Q. All right. The agreement then is between the Pinson corpora- 
tion and Mr. Wright. Is that right? A. John Wright, Inc., I believe. 

Q. For the roof rental or for the rental of the roof space on the 
Wallace S. Building where Mr. Fields’ antenna is located; is that correct? 
A. Correct. 

Q. Do you have any other facilities located on the Wallace S. 
Building other than the antenna for Mr. Fields? A. No, sir. 

Q. When did you make the lease with the Wallace S. Building ? 
When was the lease executed for the rental of roof space on the Wallace 
S. Building? A. I don't know. There is no point in guessing. I don't 
know. 

In the original lease I can look it up for you, or inquire from the 
rental agent. 

Q. Mr. Pinson, in connection with obtaining space in the Wallace 
S. Building were you asked tc supply the Wallace S. Building with proof 
of liabilityship insurance to cover any accidents or damage that might 
occur on the Wallace 8. 
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Building? A. We did better than that. We covered with an insurance 
policy both the Wallace S. and the Stovall. This is one of the main reas- 
ons I negotiated for Jim, because these companies are very particular 
who gets on these roofs. They don't rent these roofs to just anyone. 

MR. DeVORE: I ask that the last answer be stricken as hot re- 
sponsive. | 

May I ask that the question be read back ? ? 

PRESIDING EXAMINER: I recall the question. I am aervine the 
motion because it does tend to explain the previous question asked and 
answered. 

BY MR. DeVORE: 

Q. In whose name was the policy issued? A. Charles 
Pinson, Inc. 

Q. Was there a separate policy issued for the Wallace S. Building? 
A. Separate policy? Oh, no. We carry one liability policy on| everything 
the company owns. | 

Q. I show you a certificate of insurance with the Pacific Indemnity 


Company, and ask you whether or not that indicates that there was a 


policy of insurance issued covering the Wallace S. Building. 
MR. NEWFIELD: May I see this before you answer it? 
PRESIDING EXAMINER: Will you permit counsel to examine 


[Tr. 712] 
the letter ? | 
MR. DeVORE: Yes. | 
MR. NEWFIELD: I object to the question on the aa that the 
contract is the best evidence, what it provides. 
MR. DeVORE: Mr. Examiner, I am merely asking him | whether 


this document refreshes the witness' recollection. I haven't offered it 
| 
| 
| 
| 


in evidence. 
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PRESIDING EXAMINER: Will the reporter read the question back, 
please, the last one. 

(The record was read by the reporter.) 

PRESIDING EXAMINER: I am overruling the objection. This is a 
certificate of insurance, Mr. Newfield, and not just a letter. 

MR. DeVORE: Mr. Examiner -- 

PRESIDING EXAMINER: Will you respond to the question. 

THE WITNESS: Yes. It is impossible, Mr. Examiner, to answer 
the question in the form it was asked. 

PRESIDING EXAMINER: Is that a certificate of insurance for the 
Wallace S. Building ? 

THE WITNESS: No, sir. What it is is a certificate -- In other 
words, the way he worded it, if we had a new policy issued for the 
Wallace S. Building. All this is is a certificate that the Wallace S. 
Building is covered under our existing insurance policy, which it clearly 
shows. This was, for instance, in effect from January 1, 1958 to Janu- 
ary 1, 1959. 


[Tr. 713] 
This is dated 6 June 1958. We didn't go out and buy a special policy, no, 
sir. This policy was in effect all the time. 

PRESIDING EXAMINER: Thank you. 

BY MR. DeVORE: 

Q. In other words, Mr. Fields’ antenna was covered by a policy of 
insurance issued to the Charles P. B. Pinson corporation; is that correct ? 
A. We leased the space to Mr. Fields. We bill him for it. It all is shown 
on your records, sir, and we report it to the Commission. 

Q. Who paid for the insurance? A. I don't think there was any 
additional cost to this. I never remember receiving an additional bill 
from Mr. Swann for it. And this was also done on the other buildings I 
lease. 
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Q. Did you allocate any portion of the insurance premiums which 
you paid to Mr. Fields to cover the liability that might arise on the 
Wallace S. Building ? | 

MR. NEWFIELD: I object to that. The witness testified as he re- 
calls there was no additional premium. | 

PRESIDING EXAMINER: I am overruling the objection. This 
question was had he allocated as a result of adding these premises a 
proportionate cost of the policy to Mr. Fields’ operation. I think it is 
material and relevant. | 

THE WITNESS: No, sir, for a very simple reason. We didn't re- 


ceive any additional bills to allocate, nor did we 


[Tr. 714] | 


receive any additional bill on the other two roofs that were also covered 
about this same time which it seemed was 2 good idea. There was nothing 
to allocate; so we didn't allocate. No additional cost resulted as I remem- 
ber it. | 
BY MR. DeVORE: | 
Q. I wasn't suggesting that any additional cost accrued because of 
the inclusion of Mr. Fields -- inclusion of the building on which Mr. 
Fields’ antenna was located under the coverage of the policy. 1 was 
merely asking whether, as a matter of business, you allocated a portion 


of the premium which you were paying for insurance to Mr. Fields since 
he was deriving benefit from the coverage of the policy. A. I don't know 
that he was deriving benefit. He wasn't insured. The building was in- 
sured and we were insured. | 
PRESIDING EXAMINER: Your answer was you did not ‘allocate any 
part of the costs as operating cost to Mr. Fields' operation. | 
THE WITNESS: No, sir, because there was no additional cost. This 


would be padding up the books, plain and simple. Take a cost that we had 
before, Mr. Examiner, and we add something that doesn't cost any extra, 
| 
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and then we charge him that part of what we paid before. 
BY MR. DeVORE: 
Q. For whose benefit was the coverage of the policy 


[Tr. 715] 
extended to the Wallace S. Building ? 

MR. NEWFIELD: I object to that. 

PRESIDING EXAMINER: The objection is sustained, Mr. DeVore. 
You are now questioning the business practices of the corporation, as 
to whether they are proper or improper. But you have the definite fac- 
tual information that it was not. 

MR. DeVORE: Mr. Examiner, if I remember the answer -- the 
last answer of the witness, he mentioned that it was the corporation 
that was being protected, and I think the question here is who needed the 
protection. If it was Field’s antenna. 

PRESIDING EXAMINER: That is a matter that is subject to argu- 
ment. You have now adduced the facts involved, however. Whether it is 
a proper bookkeeping practice is not going to change the facts. 

BY MR. DeVORE: 

Q. Mr. Pinson, who conducted the negotiations with the Robert 
Dollar Company with regard to the transmitter which was purchased for 
Mr. Fields? A. I did as I plainly stated in the March 17 letter. 

Q. Did you make a down payment in connection with the purchase 
of Mr. Fields’ transmitter and the other transmitter which was purchased 
from the Dollar Company? A. Yes, sir. There was a down payment 
and monthly payments. 

Q. When was the down payment made ? 


[Tr. 716] 


A. I couldn't tell you. I think I sent you a letter or a copy of a letter. 
* * * * 
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[Tr. 720] 


* 


THE WITNESS: *** 
* 


* * 


. [Tr. 721} E | 

There is also a notation on this ledger card to the effect that the 
percentage due Pinson, Inc. was computed at 25 percent rather than 30 
percent, and therefore an additional 5 percent of total sales was due, 
leaving due as of that period as an overpayment $149.85. | 

BY MR. DeVORE: | 

Q. Mr. Pinson, what was the card that you were first referring to? 
A. It is marked "Conditional Sales". ! 

Q. This is a ledger card which your company maintained concern- 
ing the conditional sale of a transmitter from your corporation to Mr. 
Fields? A. That is correct, sir. ! 

Q. Doest that card indicate that there were bills sent to Mr. 
Fields in April, in May and in June, each r $100.22? A. I assume so. 
That is what is normally meant by it. | 

Q. Were those charges ever paid by Mr. Fields? A. Yes. They 
were paid on the statement. You will notice on the reports which we 
handed you for 1958 Mr. Fields had approved a credit with us of monies 

collected of $162 in May; June, $313.80; and of July $381.40. So he had 
accrued many more credits due him from our company than of these 
payments due from him to us. 

Q. Mr. Pinson -- 


[Tr. 722] : 


A. Therefore, obviously this is merely an accounting transfer, sir. We 


were well covered. We had more of his money than he had of ours. 


| 
Q. Are you sure of that? A. Yes, sir. i 


Q. Let me point out for you, you do on your accounting for 1958 
show in the month of March the following expenses incurred on Mr. 
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Fields’ behalf: $15 for roof rentals, $33.78 for maintenance, and $4.40 
for phone lines. You incurred the same charges in April of 1958. Did 
you have any revenues in March or April? A. No, we did not. 

Q. So that at the end of April Mr. Fields, in effect, owed you the 
total of those expenses incurred during March and April plus the pay- 
ment on the transmitter which was supposed to have been paid in April? 
A. That looks like about $160. I wouldn't exactly worry about his credit 
in this regard. We have many accounts who are greatly in excess of 
this. 

Q. In May you had -- 

Let me correct my prior statement. 

In April you did not have the same amount of expenses as in March. 
You have $15 for roof rental, $15 for maintenance, and $4.40. A. $34.40. 


[Tr. 723] 


Q. For phone line. 

In May you also had roof rental expense of $15, maintenance of 
$75, and $4.40 for phone line. A. Yes. 

Q. In May you would also have accrued another $100.22 owing on 
the conditional sales contract. That would make it $200.44 owing on the 
conditional sales contract alone. In May you only had revenues of $162. 
So that the amounts owing on the conditional sales agreement alone ex- 
ceeded the revenues in May without taking into account the expenses in- 
curred on behalf of Mr. Fields in March, April or May. Isn't that cor- 
rect ? 

MR. NEWFIELD: I object to this line of questioning. I think it is 
argumentative and -- 

PRESIDING EXAMINER: It is not argumentative. It is cross- 
examination. Remember, Mr. Newfield, these ledger sheets to which 
they are referring are not a part of the record. 
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MR. NEWFIELD: We will be glad to make them a part of the rec- 
ord. | 

PRESIDING EXAMINER: That, of course, is your election, but 
they have not yet been made a part of the record. 

Will it shorten the cross-examination if they were aaro} a part of 
the record, Mr. DeVore? 

MR. DeVORE: I'm sorry. I didn't hear you. 


[Tr. 724] 

PRESIDING EXAMINER: Would it shorten the cross-examination 
if these sheets were made a part of the record ? 

MR. DeVORE: Yes. I have no objection to either the ledger card, 
which Mr. Pinson has referred to, relating to the conditional sales or 
the accounting for the year 1958 being made part of the record. 

MR. NEWFIELD: Mr. Examiner, I don't believe we have sufficient 
copies to furnish the reporter and all counsel at this point. But we will 

be very happy to make copies available and formally introduce them into 
evidence. 

PRESIDING EXAMINER: We will identify those ledger iheets as 
Charles P. B. Pinson, Inc. Exhibit No. 3, and I will ask the reporter to 
so mark it. | 

(THE DOCUMENTS REFERRED TO WERE MARKED PINSON 
EXHIBIT 3, FOR IDENTIFICATION.) 

PRESIDING EXAMINER: We will go off the record while the docu- 
ments are being checked by counsel for the Commission. 

(Discussion was had outside the record.) 


[Tr. 725] 
PRESIDING EXAMINER: We will at this time return to the record. 
In view of counsel's position as to the full amount of material included, 
Mr. Newfield has withdrawn his offer to submit them as an exhibit. I 


| 
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wish the record to show that my statement that the documents will be 
identified by the reporter as exhibits is no longer effective. 
BY MR. DeVORE: 

Q. Mr. Pinson, you testified, did you not, that in effect Mr. Fields 
was ahead of the game because he had these revenues accruing in vari- 
ous months? A. Yes, sir. I have anticipated that question so I have 
added them together here and all of the expenses which accrued to the 
end of June plus $300-odd of payments which were due and normally you 
have 30 days to make any payment in normal business, and the amounts 
as $514 and in May and June he had $152 revenues to him, $313.80 the 
month of June. Remember, this is around the first of June, and which 
makes a total of roughly $475. So at that stage in the game it is obvious 
we were going to continue in the upward swing. In other words, we are 
only behind the difference of $29, $35, or $40 -- it is reasonable to 
assume it is going. 

Q. Mr. Pinson, doesn't $475.80 in June just represent sales, it 
does not represent collections, does it? A. Well, that is quite true, 
but the way it was based at this time, this was the sales figure itself, 
yes, but we were 


[Tr. 726] 
taking all the accounts he kept during that time and being responsible 


for them in an attempt to be fair. 
* * * * 


[Tr. 733} 
PRESIDING EXAMINER: May I see the contract again? I do not 
recall it specifically relating to a split of services. 
I am overruling the objection, Mr. Newfield, because the contract 
itself does not have any specific provisions that I can notice with regard 


to this matter. Will you answer the question, please? If you can point 
out some place in the contract where it does -- 
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| 
6 


MR. NEWFIELD: Which contract are we talking about ? : 

MR. DeVORE: Either of the contracts which were executed be- 
tween the parties and included in Pinson Exhibit No. 2. | 

MR. NEWFIELD: Well, I think on page 2, there isa reference in 
paragraph (b) on the March 13, 1958 contract. 

PRESIDING EXAMINER: Can you point out where that makes 
reference for the $4 charge which is to be retained by Charles P. B. 
Pinson, Inc. ? | 

MR. NEWFIELD: No, there is no reference to the charge. 

PRESIDING EXAMINER: That is the question. Apparently there 
is no provision in there that they are the ones to receive the + charge, 
and the question has all gone to that charge. 

Will you read the last question asked of the witness ? 

(Question referred to was read by the reporter.) 

THE WITNESS: Apparently, there is a provision here in section (b), 
Mr. Fields is to provide the receivers with their components, Mr. Fields 
asked us if we would provide the receivers, which we did, we were in 


the normal business of leasing equipment to others. | 


* * * * * | 


[Tr. 756] 
MR. DeVORE: May I ask the volunteer statement be stricken from 
the record? | 
PRESIDING EXAMINER: The motion to strike is granted. 
BY MR. DeVORE: 
Q. As I understand your testimony, Mr. Pinson, Mr. Fields did 
not own any pocket phone receivers during the year 1958, ot he? A. That 


is correct. 
Q. Did he own any pocket phone receivers during the sieths of 


January, February and March of 1959? A. No, sir, not to my knowledge. 


[756] 
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Q. When did he acquire pocket phone receivers? A. Mr. Gladstone 
came to St. Petersburg the latter part of March or first part of April 
1959 and suggested certain changes be made. One of the things he wanted 
was have a separate column in our books, he wanted a separate journal, 
he tells us we ought to have names on the doors, he felt that the pocket 
phone should be owned by Mr. Fields, he thought that the receivers should 
be in Mr. Fields' name -- all these things transpired simultaneously, 
these were the suggestions Mr. Gladstone made for us to carry them out. 

Q. Did you in effect transfer the same pocket phone receivers to 
Mr. Fields which had been used during 1958 in providing service in 
Tampa? 


[Tr. 757] 


A. Probably was. 

Q. How many customers did you have there at the end of 1958? 
A. I don't have any idea without checking the records. We had monthly 
reports and such. 

Q. Let me amend that question. How many customers did Tampa 
Pocket Phone Paging Service have at the end of 1958? A. MayI have 
Mr. Fields’ files, Mr. Newfield? I think that is in there. 

(Documents were handed the witness.) 

THE WITNESS: I am sorry, I cannot answer that. The latest re- 
ports that we have are for January of 1960 in this file, and it gives 68 
accounts as of that time. We can get the other report, similar report 
available for each time period. 

BY MR. DeVORE: 

Q. Mr. Pinson, where did you get the receivers that you used dur- 
ing 1958 in connection with the provision of pocket phone paging service 
in Tampa? A. We bought these receivers. 
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Q. When did you buy them ? A. Some of them were bought in 
1958, some were bought in 1959, I believe, I think some bought in 1957, 
the majority in 1958 and 1959. As a matter of fact, a great many of them 


were bought in 1959 because Mr. Bomhard was with me there then 
| 


[Tr. 758] | 
and I remember putting labels and putting serial numbers on them be- 


cause they were new in 1959. 
* * 


| 
* * 
| 
i 


[Tr. 770] 
Q. In other words, the amount owed to you at the end of 1959 as a 
result of all the transactions between your corporation and Mr. Fields in 
connection with the Tampa Pocket Phone Paging System was carried 
over into the 1960 account, was it not? A. If you refer to that by the 
accounts receivable, the order of transfer and the pocket phone receiv- 


ers, sir, purchased, yes. 
Q. That is not my question, Mr. Pinson. 
At the end of 1959 you stated that there was an amount owing from 
Mr. Fields to the Pinson corporation, and I asked you whether or not that 
was paid by Mr. Fields. I believe you stated that it was not paid by Mr. 
Fields, that it was carried over as a charge against his account for the 
operation of the Tampa station. Isn't that correct? A. The $230.84 was 
carried over the the first quarter report of 1960. | 
Q. So that no actual funds passed between the parties in connection 
with the operations of the Tampa station for the year 1959 ? 
MR. NEWFIELD: I object to that question. 
PRESIDING EXAMINER: The objection is sustained. The witness 
has fully answered your question, Mr. DeVore. If the account is carried 


over you can't pass actual funds. 
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[Tr. 771] 


BY MR. DeVORE: 

Q. Were there any actual funds passed between the parties during 
the year 1960? A. In 1960, asI testified, there were $1350 credited 
against pocket phones purchased by Mr. Fields. It was due at the end of 
the first and second quarters after a net return of $549.91 and after the 
credits, monies owed Pinson, Inc. for the third and fourth quarter, and 
the payment of receivers was taken away from that, the deficit owed 
Pinson, Inc. was $355.92. On the third and fourth quarters $355.93 carry- 
over and the $6.75 paid. That left Mr. Fields owing Pinson, Inc. $994.89. 

MR. DeVORE: My question, Mr. Examiner, was whether or not 
any actual funds passed between the parties during 1960. 

PRESIDING EXAMINER: Did actually Mr. Fields pay you that 
deficit at the end of 1960? 

THE WITNESS: No, sir. These deficits have been carried over 
from item to item because of the purchase of these pocket phones and 
the accounts receivable. 

PRESIDING EXAMINER: That was carried over to 1961, the defi- 
cit of 1960, the end. 

THE WITNESS: Yes, sir. Over $4200 for the receivers and these 
accounts receivable. In other words, there was only $900-some-odd 
still owing on all that tremendous capital. 

*x * * * * 
[Tr. 773] 
Tampa, Florida 
February 28, 1961 


* * 


(rr. 774] 
CROSS-EXAMINATION (Resumed) 
BY MR. DeVORE: 


* * 


*x 
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(Tr. 821] 

Q. For a short time percent January 1 aa April 1 oti 1959 you 
were collecting or had the right to receive a maximum of 50 percent of 
the $6 collected on behalf of Mr. Fields? A. That is correct, sir. 

Q. And at that time you were also collecting the $4 charge for 
the rental of pocket phone receivers? A. That is correct, sir. 

Q. So that during April, during the period between J anuary 1 and 
April 1 of 1959 you were receiving or could receive a maximum of $3 
for the service rendered to Mr. Fields? A. Yes, this is correct. 

Q. In April of 1959 the receivers were sold to Mr. Fields, and 
he then was credited with the full amount of charges collected in Tampa, 

namely, $10 for each subscriber; is that correct? A. After April, 1959? 

Q. Yes. A. Yes, on this when we changed the bookkeeping pro- 
cedures according to Mr. Gladstone's instructions and orders. 

Q. And at that time you also transferred receivables to Mr. 

Fields and charged his account with the amount of receivables outstand- 


ing at April 1, 1959; is that correct? A. Again Mr. Gladstone’ s spe- 


cific instructions and 
| 


[Tr. 822] 
orders. We carried those instructions and orders out immediately. 


* * * * * 


[Tr. 828] 
Q. When did you start this account? A. In February 1961. 


Q. Prior to that time did you ever maintain separate accounts for 
the funds collected in connection with the rendition of paging station 
service in Tampa? A. No, sir, nor was it ever suggested me that I 


do so. 

Q. Were the funds collected from paging service comingled with 
the funds of the corporation, Charles P. B. Pinson, Inc.? A.| They are 
not separate accounts and cannot be kept in separate accounts, we have 
only one fund for all functions of the corporation. 


[828] 
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Q. Will you answer my question "yes", then? A. They are not so 
commingled. 

Q. Your statement, then -- 

PRESIDING EXAMINER: I think the witness has responded ade- 
quately to the question. He stated there was only one account. 

BY MR. DeVORE: 

Q. Mr. Pinson, a while ago when I was asking about the amount of 
money you received during 1958 from the paging service in Tampa you 
indicated some of the services which Charles P. B. Pinson, Inc. per- 
formed in connection with rendering that service. Would you tell us the 
various things that you did in connection with operating the Tampa one-way 
signaling station 


[Tr. 829] 
other than receiving the calls and putting them on the air? A. What 
type things do you refer to here? Do we arrange the route facilities for 
them? We furnish telephone correspondence communication to the pag- 
ing service throughout -- 

Q. Did you do the billing for paging service rendered in Tampa? 
A. We did. 

Q. Did you do it on bills of Charles P. B. Pinson, Inc.? A. We 
did prior to March'of 1959, prior to the entrance of Mr. Gladstone, our 
billing was being done on the billhead of James C. Fields Tampa pocket 
phone station. 

Q. Prior to April of 1959 was there any indication on the bills 
sent out for paging service rendered in Tampa that Mr. Fields was the 
licensee or in any way connected with the service rendered in Tampa? 
A. On the billheads ? 

Q. On the bills -- billheads. A. No, sir. Most of the customers 


were aware of them. 


[831] 
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Q. Mr. Pinson, is this the billhead which you utilized during 1958 
and prior to April of 1959 in connection with billings for paging service 
in Tampa? A. I can't certify this is the exact bill. I imagine. We 
have been using about the same form for a great many years, i think we 
started in 1957 sometime. 
* * 


* * * 


[Tr. 830] 
Q. You also performed the necessary accounting and ‘bookkeeping 
on behalf of Mr. Fields during 1958, 1959, 1960 and 


[Tr. 831] | 
up to the present time, is that correct? A. That is correct, sir. 
Q. Did you -- A. By “you” I assume you mean the corporation. 
Q. The corporation. Did you undertake during 1958 and prior to 
April of 1959 to make collections of delinquent accounts? A. ‘Someone 
in the office did, bearing in mind Mr. Fields received credit on the total 
amount billed whether that is collected or not. Obviously someone made 
diligent efforts to collect the accounts. 
Q. Did you make clerical personnel available to Mr. Fields for 
the completion of reports and any other papers executed in connection 
with the operation of the Tampa paging station? A. He could come in 
and use our personnel for bookkeeping purposes or typing letters or 
anything also that was necessary. 
Q. Did you do any solicitation or advertising in Bonnection with the 
Tampa pocket phone paging service ? A. Specifically, I don' t think that 
there was any advertising sent out for the pocket phone paging of Tampa, 
there was a notation went out with some of the advertising that pocket 


phone paging service was also available. 
I might point out we had a great deal of pocket phone 
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[Tr. 832] 
paging literature in'St. Petersburg which has never been sent out. 

* * x * 

THE WITNESS: Sir, on the face it bears the name of the Physicians 
Exchange and does not bear the name of Charles P. B. Pinson, Inc. on it. 
It says, We have service available for telephone answering service at 
Tampa, St. Petersburg and Clearwater, and on the rear it bears the 
statement, If your office is closed we will answer your phone and relay 
all messages 


[Tr. 833] 
as you direct and also supply you with a pocket phone which notifies 
you when you have a call. The pocket phone is a small radio receiver 


which weighs only five ounces and is about the size of a package of 
cigarettes and can easily be carried in your coat pocket. And it also 
says: 

This is merely notification we will have this additional service 
available and can arrange it for you. 

PRESIDING EXAMINER: Is that an advertisement which was sent 
out in the Tampa area? 

THE WITNESS: Yes, sir. Yes, sir. It was mailed at St. Peters- 
burg. 

MR. DeVORE: I ask that the card which Mr. Pinson has just re- 
ferred to be marked for identification as FCC Exhibit No. 10. 

PRESIDING EXAMINER: The card will be so marked for identi- 
fication. 

(CARD REFERRED TO WAS MARKED FOR IDENTIFICATION AS 
FCC EXHIBIT NO. 10.) 

PRESIDING EXAMINER: I would like to ask what period of time 
that advertising was sent out. 
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THE WITNESS: About 1958, sir, and '59. We could check our Post 
Office receipts. | 
PRESIDING EXAMINER: If you recall it was sent out sometime 
in both years, that is adequate. 
THE WITNESS: Yes, sir. This was sent out through both 


[Tr. 834] 


years. 

PRESIDING EXAMINER: Thank you. 

MR. DeVORE: I offer in evidence FCC Exhibit No. 10 on ask per- 
mission to withdraw it to have copies made. | 

PRESIDING EXAMINER: Is there any objection? : 

MR. NEWFIELD: I have no objection, although I could not under- 
stand the last part of what counsel said. 

PRESIDING EXAMINER: To also have permission to withdraw 
for additional copies to be made. | 

MR. DeVORE: We did not have copies available. con we with- 
draw in order to make copies? 

MR. NEWFIELD: No objection. | 

PRESIDING EXAMINER: FCC Exhibit 10 is admitted into evidence. 

(FCC EXHIBIT No. 10 WAS RECEIVED IN EVIDENCE.) | | 

BY MR. DeVORE: : 

Q. Mr. Pinson, I show you a document which has the inscription 
at the top, Physicians Telephone Exchange and ask whether this docu- 
ment is a piece of advertising material which you used in coupection 
with the Tampa pocket phone paging service. A. Yes, I believe it to 
be a copy of it. It isn't my signature at the bottom -- signed by someone 


else. | 


Q. Do you know whether this was used by your corporation for 
| 


the purpose of advertising ? 
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[Tr. 835] 

A. No, it was not used for the purpose of advertising, sir. It was used 
for the purpose of placing it in there to find out whether these people in 
the city of Tampa desired such service, and this was sent out, as I 
remember it -- it was about December 1957 and January of 1958. 

MR. DeVORE: I ask that the document to which the witness just 
referred be marked for identification as F.C.C. Exhibit No. 11. 

PRESIDING EXAMINER: The document will be marked as FCC 
Exhibit No. 11 for identification. 

(DOCUMENT REFERRED TO WAS MARKED FOR IDENTIFICATION 
AS FCC EXHIBIT NO. 11.) 

MR. DeVORE: I ask that FCC Exhibit 11 be received in evidence. 

PRESIDING EXAMINER: Any objection ? 

MR. NEWFIELD: No objection. 

PRESIDING EXAMINER: FCC Exhibit 11 is received in evidence. 

(FCC EXHIBIT NO. 11 WAS RECEIVED IN EVIDENCE.) 

BY MR. DeVORE: 

Q. Mr. Pinson, is there any provision in the contract of March 13, 
1958 which relates to your providing the various services for Mr. 
Fields? A. What “various services” are you speaking of? 

Q. Accounting, billing, advertising, soliciting, et cetera. 


a [Tr. 838] 
* 
PRESIDING EXAMINER: Mr. Pinson, will you just respond 


[Tr. 839] 
directly to the question. what matters were discussed? Not what he 
said and you said. 
THE WITNESS: Well, how can I phrase what we discussed, then, 
without saying "this is what the man said to me"? 
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MR. DeVORE: Mr. Examiner, I have no objection to the witness 
stating what he remembers Mr. Gladstone told him on these occasions. 

PRESIDING EXAMINER: Do you object ? | 

MR. NEWFIELD: No, I withdraw my objection. 

PRESIDING EXAMINER: Thank you. 

MR. NEWFIELD: The only point I make, though, Mr. Examiner, 
is this. I believe that under the circumstances of this case where we 
requested that witnesses be put under the rule and where it is apparent 
that Mr. Gladstone in order to remain in the room -- he indicated that 
he was to be a witness and had not planned to participate as attorney 
and was doing so only reluctantly because of the exclusion motion, that 
in all fairness the substance of the Commission's what I have termed 
"accusatory case” should be put on by the Commission and not be 
brought in by cross-examination of this witness, and I think that is 
particularly apparent where one of the principal witnesses apparently is 
going to be Mr. Gladstone. I think Mr. Gladstone should testify as to 
the matters within his knowledge before you obtain cross-examination 
in answer to these charges. 

PRESIDING EXAMINER: The charges as far as I can determine 


[Tr. 840] 
from the previous testimony do not involve the particular point of the 
conferences between Mr. Pinson and Mr. Gladstone. | 

MR, NEWFIELD: I cannot see how they can be separated, your 
Honor, and if this witness is going now to launch into detailed discussions 
concerning these charges then it would seem to me that our whole ob- 


jective is being thwarted. And I believe the Examiner indicated he took 


a sympathetic view to that position -- 
PRESIDING EXAMINER: I don't know what you have reference to. 


I was talking about the order of procedure in the case. 
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MR. NEWFIELD: Yes, and the burden of ee forward with 
the accusatory case. 

PRESIDING EXAMINER: I see what you have reference to. Well, 
I am going to permit the questioning until it does come to such a point 
that it does get into such matters. 

MR. NEWFIELD: May the witness be instructed then at the outset 
to discuss only those matters which pertain to the issues which have 
already been discussed thus far in the hearing ? 

MR. DeVORE: Mr. Examiner, I don't think I should be placed 
under any such limitation. This witness has constantly referred to things 
told him by Mr. Gladstone at the time of these conferences -- 

PRESIDING EXAMINER: That is the principal reason why I have 
overruled the objection and that is the reason I attempted to limit the 
testimony to a statement of the matters actually 


[Tr. 841] 
discussed without getting into hearsay. I am overruling the objection. 
You of course may renew your objection at any time to any other question 
that is asked. 
Can you respond to the last question? 


[Tr. 842] 

THE WITNESS: Yes, sir. The first thing that Mr. Gladstone said 
to Mr. Fields and I -- he was sitting in my office when I entered my own 
premises, as if he owned the office. He said, "I am going to revoke all 
of your licenses.” 

This was supposed to be an investigation. This is one of the first 
statements that Mr. Gladstone made to us. And he asked to see various 
things of Mr. Fields, which Mr. Fields offered to produce. 
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Later in these discussions we asked him repeatedly, time after 
time, what should we do, how should this be done, do you have any spe- 
cific recommendations that you have never made up to this time. And 
he continued to be very evasive and to carry on. And finally he then 
said, "This is what I want done." And he went and spelled out that there 
should be a separate set of books, though we pointed out that we main- 
tained a separate set from the viewpoint that all of the entries in our 
books for Fields were separate and distinct. But he said there should 
be a separate journal. This was immediately done. 

There should be a separate billhead. And we pointed out to him 
that the young lady was at that very moment billing on the a of 
James C. Fields. 

He insisted that the name of James C. Fields should appear all 
over the premises at 708 Florida Avenue, Tampa, 


[Tr. 843] 
Florida, though we had contracts with other companies whose names did 
not appear on the building or on our doors. We contacted a a6 painter 
the next day and issued the order to have this done. ! 

And he insisted that the receivables should be in the name of 
Fields, and this also -- By the receivables I mean the monies due from 
the pocket phone service, that we were in essence paying Mr. Fields as 
though all of these were paid in cash at the time of entry. This also was 
immediately done. : 

He insisted that the pocket phone receivers should be in the name 
of Fields. And one of the last things -- | 

PRESIDING EXAMINER: May I ask for clarification. — 

When you say in the name of Fields do you mean -- : 

THE WITNESS: In other words, he said we should sell -- Pinson, 
Inc. should not rent these receivers to Fields' customers, but Mr. Fields 


should own them. So we conveyed them and sold them to Mr. Fields. 


[ 843] 
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PRESIDING EXAMINER: Thank you. 

THE WITNESS: And one of the things I remember most particularly 
that this gentleman did and said at that time was he went out to my set 
of corporate books and he pointed out and he says, "Right there is where 
you are fraudulent, where this is a terribly wrong thing that you are 
doing." 

I don't know if these are the exact words. 

And he pointed out that the $6 paging charge -- not only 


[Tr. 844] 
my books and Mr. Fields -- was separate from the $4. He says, "They 
can't use one without the other, and therefore it should be entered as $10." 

And I pointed out to him that the Commission's rules themselves in 
the filing of the tariff required the separate keeping of books, that you 
should have a message charge and equipment charge separate and distinct 
in your tariff. 

I pointed out to him that the Form L reports required this infor- 
mation. Therefore, it must be carried in separate columns if the Form L 
isn't to be a guessing game. 

And there are many, many other matters that are set forth in 
memoranda to the Commission, and letters to the Commission, this man’s 
actions and statements. 

He insisted, the first night that he was there, that we drive him to 
the city of Tampa to look at Mr. Fields’ station. I thought he didn’t have 
acar. Sol was very cooperative and conveyed him to the city of Tampa 
and returned him to the city of St. Petersburg. He got out of my car and 
got into a government car that he had parked there, and this is approxi- 
mately 8:00 p.m. or so in the evening, long past the business hours. 

This man stated this was an investigation, but the first thing he 
says to Mr. Fields or me is, "I am going to revoke all of your licenses." 
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We have maintained to the Commission and to him that we have 
never received an impartial investigation but a building 


[Tr. 845] 
up of small, insignificant matters. | 
PRESIDING EXAMINER: That is not in response to the question. 
THE WITNESS: I'm sorry, yes, sir. | 
PRESIDING EXAMINER: To the best of your recollection, those 


are the matters that were discussed ? | 


THE WITNESS: Yes. He discussed Mr. Fields’ checks. He wanted 
| 

| 

Mr. Examiner, this went forward over a period of a week, and the 


to see them. 


results, his actions here, both with our personnel and with ourselves, 
were so bad personally that by Thursday we were tired of this, and I 
called the Commission, the offices of the Commission, and made appoint- 
ments for Monday and Tuesday to talk to them, to request a bearins on 
these matters. 
But, to make the record clear here, this went on for a period of 
three or four days or five days. I don't have the figures in front of me 


here, but there are many matters which were discussed during this 
period of time, sir. There was the fact that he entered my offices, from 
what my personnel tell me, and ransacked our files when no one was 
present, from our business offices. | 
MR. DeVORE: Mr. Examiner, if he is going to refer to what people 
told him, I want to know the names of the people. Otherwise Ijam going 
to ask to have it stricken and -- 


PRESIDING EXAMINER: The statement starting with "f 


[ 846] 
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[Tr. 846] 
what people told him, he entered the office and ransacked the files" is 
stricken on the basis of hearsay. 

THE WITNESS: When he first came to my office -- 

MR. NEWFIELD: Just a minute. 

Mr. Examiner, may I point out that this witness is the principal 
officer, executive officer of the corporation. I submit that he is entitled 
to make the summary statement he made in that capacity. He is charged 
with knowing what goes on in his own premises. 

PRESIDING EXAMINER: He is relying fully in that instance, 
though, on hearsay statements which it is impossible to prove the 
veracity of by cross-examination of the party purportedly having made 
it, unidentified. 

THE WITNESS: Mr. Examiner, I can quote this man specifically. 

PRESIDING EXAMINER: I do not want you to quote hearsay testi- 
mony. 

THE WITNESS: This is not hearsay testimony. What he said to me 
in conversations. I inquired about this matter, and he said he always 
finds the best evidence in someone else's files, when I protested this 
action on his part. 

PRESIDING EXAMINER: Have you completed your statement of 
the matters ? 

THE WITNESS: Yes, sir. 

BY MR. DeVORE: 


[Tr. 847] 
Q. Are there any other matters which you can remember which 
were discussed on that occasion? A. I am sure if I sat down for a 
long period of time, sir, and reviewed memoranda and notes and things, 
that Ican. This is a four- or five-day operation on behalf of Mr. 
Gladstone here. 


[848] 
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Q. Well, Mr. Pinson, do you have memoranda notes on the events 
which occurred during this period? A. Yes, sir. They are officially 
filed letters in the Commission files on Mr. Gladstone here, and our 
opinions and actions on him. 

Q. Is that what you refer to when you talk about memoranda and 
documents in your files? A. Yes. By reviewing that, it would refresh 
my mind, all the things this gentleman engaged in during that period of 
time. | 
Q. You have not refreshed your recollection in connection with 
this proceeding of these matters? A. It is impossible, sir, to refresh 
my memory as you put it on the multitude of details you wish me to be 
conversant with on a moment's notice. : 

PRESIDING EXAMINER: When you come to a convenient point we 
will recess for lunch. | 

BY MR. DeVORE: | 

Q. Are there any other matters which you corrected as 


[Tr. 848] | 
a result of the conversations which took place during this period of 
April, 1959? A. I think -- 


MR. NEWFIELD: I am going to again point out, Mr. Examiner, 
that we would object to this witness going into particulars of conversations. 

PRESIDING EXAMINER: The question, as I understood it, did not 
call for going into particulars of conversations. He asked him were there 
any other changes made as a result of these -- 

MR. NEWFIELD: I thought he said were there any other matters 
discussed. | 

PRESIDING EXAMINER: Read the question back, please. 

(The record was read by the reporter.) 

MR. NEWFIELD: I'm sorry. I didn't hear the question properly. 
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PRESIDING EXAMINER: Were there any other changes made in 
your operation as a result of -- 

THE WITNESS: Mr. Examiner, promptly thereafter and since 
that time we have written letters to the Commission setting forth all the 
changes that were made. From memory this is all I remember at the 
moment, but these things are very involved and they are set forth in all 
these letters. 

PRESIDING EXAMINER: Thank you. 


* * * 


[Tr. 857] 
* cd * cd * 
Q. Does Mr. Fields advertise in the telephone directory 


[Tr. 858] 
of the General Telephone Company in the city of Tampa? 

MR. NEWFIELD: We object to that on the ground that it is incom- 
petent, immaterial and irrelevant and not proper cross-examination, 
not within the scope of any of the issues which have yet been drawn. 

PRESIDING EXAMINER: The objection is overruled. The principal 
purpose of this proceeding is to determine the inter-relationship of the 
Fields and Pinson operations. 

Of course, we have also the comparative aspects of the application 
of Mr. Rosenson and Mr. Fields. I think this is fully within the scope 
of the issues. 

MR. NEWFIELD: I submit, Mr. Examiner, that the fact that Mr. 
Pinson'’s corporation pays a Tampa license and that Mr. Fields does not 
is not calculated to establish anything within the scope -- 

PRESIDING EXAMINER: The weight that is to be attributed to the 
evidence you may argue in your proposed findings of fact and conclusions 
of law. I do think it is sufficiently relevant and material to permit its 
introduction. 
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MR, DeVORE: The witness I do not believe has answered the 
question yet as to whether or not Mr. Fields is advertised in the telephone 
directory for the city of Tampa issued by the General Telephone Company. 

THE WITNESS: Not to my knowledge. 

BY MR. DeVORE: 


[Tr. 859] 

Q. Mr. Pinson, does your corporation have an ad in the classified 
section of the telephone directory issued by the General Telephone Com- 
pany of Florida in Tampa in February, 1961, in the classified section of 
that directory under Mobile Radio Service ¢ ? A. We have many ads in 
many telephone books that are duplicated in every city, sir. i you show 
me the book I will be glad to examine it. Where is it? 

Q. Under Mobile Radio Service. A. Yes, we have such an ad 
apparently. 

MR. DeVORE: Mr. Examiner, I ask you to take official notice of 
the advertisement contained in the directory which I have identified. 

PRESIDING EXAMINER: Is the notice solely to show there is an 
ad in the directory ? | 

MR. DeVORE: And the text of the -- | 

PRESIDING EXAMINER: Read the text into the record, please. 

MR. DeVORE: Under the bold face type MOBILE RADIO SERVICE 
there is listed Auto-Phone Telephone Answering Service and Mobile 
Radio Exchange Division of Charles P. B. Pinson, Inc., 708 Florida 
Avenue, Telephone No. 2-0871. | 

PRESIDING EXAMINER: Having been read into the ERS I will 
not take notice of the ad. 

BY MR. DeVORE: 
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Q. Mr. Pinson, did the same ad appear in the directory issued 
for the city -- the telephone directory for the city of Tampa in August of 
19602 A. The same statement applies. If you will show me the book I 
will be glad to verify it, sir. 

Yes. Auto-Phone Telephone Answering Service and Mobile Radio 
Exchange Division, Charles P. B. Pinson, Inc., 708 Florida Avenue, 
2-0871. 


[Tr. 861] 
BY MR. DeVORE: 
Q. Mr. Pinson, does the same ad appear in the directory issued 
for the city of Tampa for February 1959 with the addition of the follow- 
ing statement, "See our ad under Telephone Answering Service" ? A. Yes, 


it appears in that manner. 

Q. Does it also appear under the bold-face type, radio communica- 
tions companies in the February 1961 City of Tampa directory, which 
states: Auto-phone telephone answering and mobile radio exchange divi- 
sion of Charles P. B. Pinson, Inc. -- A. Where are you reading from, 
which one ? 

Q. Florida Avenue, No. 20871. A. Yes, that is the main line num- 
ber, I believe, 20871. 

Q. Did a similar ad appear in the city telephone directory for 
Tampa issued in August 1960? 

MR. NEWFIELD: May I see that before you answer ? 

(Document was handed counsel.) 

THE WITNESS: Yes, sir, but I want to point out that the -- 

(Witness consults with his counsel.) 

BY MR, DeVORE: 
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Q. Have you answered my question, Mr. Pinson? A. it so appears, 


the same thing, Auto-phone telephone answering and mobile radio exchange 
division of Charles P. B. Pinson, Inc., 20871. | 
Q. Dida similar ad appear in the city telephone direc- | 
| 
[Tr. 862] : 
tory for Tampa issued in February 1959? A. Identical wording, the 
same thing. | 
Q. Mr. Pinson, did there appear in the city telephone directory 
for the city of Tampa issued February 1961 under Telephone Answering 
Service a display ad which indicated the name Auto-phone Exchange, 
708 Florida Avenue, which advertised pocket phone paging? A. It spe- 
cifies that we answer telephones, a separate item for mobile radio -- 
pocket paging phone, the trade name -- which is independently operated. 
MR. NEWFIELD: Mr. Examiner, in order to save time j-- andI 
am not entering objection to these questions, but I would like counsel 
to make available to us the volumes to which he has referred because 
we may wish to add additional questions on redirect examination. 
MR. DeVORE: We have no objection to making the telephone direc- 
tories available. 
PRESIDING EXAMINER: Thank you. | 
BY MR. DeVORE: ! 
Q. Does that ad also indicate the number to call is 20871 ? A. That 
is correct, sir. 
Q. Did a similar ad appear in the volume of the Sa directory 
for the city of Tampa in August 1960? A. Yes, it appears on page 472. 


[Tr. 863] 
Q. Let me amend my question. Didn't the exact sdentital ad appear ? 


A. I assume they are identical ads. 
MR. DeVORE: Mr. Examiner, would you like to see tis? 
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PRESIDING EXAMINER: No, sir. I do not. Thank you. 
BY MR, DeVORE: 

Q. Mr. Pinson, did there appear in the volume for February 1959 
of the city telephone directory for Tampa an ad which indicated the 
name Auto-phone Exchange, 708 Florida Avenue, and also pocket phone 
radio paging? A. Kt says, which is carried in the pocket, weighs 5 
ounces and notifies! you when you have a call -- February 1959. 

Q. Is the number indicated in that ad also 20871? A. The number 
indicated is 20871. 

MR. DeVORE: Mr. Newfield, did you want these volumes of the 
directories ? 

MR. NEWFIELD: Just so they are available for the redirect ex- 

BY MR. DeVORE: 

Q. Is there any telephone listing in the telephone book for Mr. 
Fields’ pocket paging service in Tampa? A. They are listed as pocket 
phone paging service -- as you have so indicated. 

Q. Can you tell me where in any of these volumes there is an in- 
dication that Mr. Fields’ pocket phone paging service 


[Tr. 864] 
is listed? A. In the ads which you referred to. There it states right 
on the face of it. 

Q. Will you indicate the ads that you have reference to where Mr. 
Fields’ name appears? A. Pocket phone paging service appears, sir, 
which I believe is the name filed in the tariff. 

Q. Is there any ordinary listing for Mr. Fields in the telephone 
directory? 

PRESIDING EXAMINER: Are you speaking now under the name 
of Fields ? 

MR, DeVORE: Yes. 
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THE WITNESS: I have told you, to the best of my knowledge, there 

is none. 
BY MR. DeVORE: 

Q. Is there any telephone listing under the trade name, mee 
Pocket Phone Paging? A. Not tomy knowledge. 

Q. Now, the ads that you have reference to are the ads that I asked 
you to identify previously? A. The display ads -- and this ma of 
thing in the classified telephone advertising, sir. 

Q. Mr. Pinson, is this the ad that you have reference to which 
identifies Mr. Fields’ pocket phone paging service in Tampa? 


[Tr. 865] 
A. Also the display ads that you pointed out, they carry both legends of 
the mobile radio phone and the other covers pocket phone paging and each 
time his eae name appears. 
* 


* * | 


[Tr. g07] 
MR. NEWFIELD: tt does not characterize what was in the answer. 


Therefore, it does not show that the answer specifically denied any viola- 
tion. 


PRESIDING EXAMINER: Well, I am not going to retry that case 
before the Federal -- 

MR. NEWFIELD: I don't propose that we do anything more than 
put on the record such evidence as may pertain to the litigation which 
would demonstrate that there has been no finding by any court that such 
a violation occurred. 


PRESIDING EXAMINER: Well, I am sustaining the objection again to 
your question on the ground of materiality. And, further, as I have just 
pointed out, FCC Exhibit 6 shows those exact facts with reference to 
whether an answer was filed and withdrawn. | 


[897] 


302 


MR. NEWFIELD: We respectfully make an offer to show that the 
complaint of a violation was specifically denied, that the defendants, 
when they entered a waiver withdrawing their answer, waiving their 
defense, never consented or agreed that there had been any violation, 
and that, in fact, there is no evidence arising from that litigation which 
supports a conclusion that either Mr. Pinson individually or Charles 
P. B. Pinson, Inc. has violated a federal statute relating to wages and 
hours of employes. 


[Tr. 898] 

PRESIDING EXAMINER: Are you trying now to cast in the light of 
nolo contendere -- 

MR. NEWFIELD: I think since nolo contendere relates only to, I 
believe, criminal cases -- This is not a criminal action. 

PRESIDING EXAMINER: But it is used in anti-trust actions, too, 
at times which do not involve criminal charges, if I understand correctly. 

MR. NEWFIELD: No. I believe the anti-trust does. In fact, you 
will recall just recently some officials of General Electric were sent to 
jail. 

PRESIDING EXAMINER: Well, it can. 

MR. NEWFIELD: They have criminal and civil types. 

PRESIDING EXAMINER: Anyway, I am trying to relate your posi- 
tion -- 

Is your position similar to a plea of nolo contendere in that pro- 
ceeding ? 

MR. NEWFIELD: No. It is just a pure factual situation. I think 
we are trying to show that there has been no admission of a violation on 
the part of either defendant, and that there is no judgment of a court 
specifically holding that there has been a violation. It is merely a judg- 
ment which forbids future violations without any finding of past violations 
or current violations. 
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MR. DeVORE: Mr. Examiner -- 


[Tr. 899] 

PRESIDING EXAMINER: You are arguing the meaning of FCC 
Exhibit 6 at the present time. Let us proceed. I have sustained the ob- 
jection to the last question on the grounds of materiality. 

BY MR. NEWFIELD: 

Q. Mr. Pinson, you will recall questions also with reference to 
your army career yesterday on cross-examination? A. c— sir. 

Q. I believe you stated that you were a private? A. That is cor- 
rect, sir. 

Q. I will ask you whether you received an honorable discharge 
from the services, and, if so, will you please examine this document and 
put into the correct date. A. Yes, sir. It says "Army of the United States 

"Honorable Discharge 

"Charles P. B. Pinson". 

Dated the 12th of December, 1945, at Lowry Field, Colorado. 

Q. I will also show you another document: ‘Subject: Recommenda- 
tion of Enlisted Man." I will ask you to examine that document and state 
in substance what it is, sir. A. It says: "775th Technical School Squadron 

"Lowry Field, Denver, Colorado 

"Subject: Recommendation of Enlisted Man. 

"To: Whom It May Concern. 

"1. During my assignment as Commanding Officer 


[Tr. 900} 
of the 8rd Technical School Squadron, Lowry Field, Denver, Colorado, 
Private Charles P. B. Pinson, ASN 14136244 was a member of the 
above mentioned organization for a period of three (3) months. Dur- 


ing this time, he carried out his duties with a degree of efficiency 


that warrants this recommendation. 
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"2. Private Pinson commands the respect of his associates. He 

has been faithful, loyal and cooperative." 

It is signed by Joseph L. Tasetano, Major, Air Corps, Commanding. 

Q. I will ask you whether or not you received a recommendation 
for Officer Candidate School, and, if so, state the relevant facts. A. This 
is headed "SQUADRON B, 3705th AAF Base Unit, Lowry Field, Colorado, 
7 November 1945. 

"Subject: Recommendation for Private Charles P. B. Pinson, 

ASN-14136244. 

"To: Members of Officers Candidate Board. 

1. Private Charles P. B. Pinson has served as a B-29 

Flight Engineer Instructor, since March 1945. He has had officers 

as students nearly the full time and has clearly shown leadership 

to a high degree. His character is excellent and he appears to be 
generally a good, clean, and conscientious soldier. His bearing 


[Tr. 901] 
and appearance is excellent. 
"2. In the opinion of the undersigned, this man is excellent 
officer candidate material.” 
It is signed by L. Jay Renz, Major, Air Corps, Commanding, who was my 
commanding officer at that time. 

Q. I also show you another document which relates to a recom- 
mendation that you attend Officer Candidate School. I will ask you to 
examine it and state’ what efficiency rating and character rating you re- 
ceived. A. Yes, sir. 

The previous letter I just read, by Major Renz, was attached to 
this, and it is headed Squadron B, 3705th AAF Base Unit, Lowry Field, 
Colorado, 7 November 1945. Included is WD AGO Form No. 0850. 
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Q. Mr. Pinson, I think you can skip that and just give us, if you 
will, what is the character rating shown thereon. A. It says "To Com- 
manding Officer, Squadron B, 3705th AAF Base Unit, Lowry Field, Colo- 
rado. | 

1, (Approved). | 

"9, Character: (Excellent)", which is the highest rating on this 
line. | 

"3. Efficiency rating: (Superior) ;"which is the highest rating on 
the line shown. | 

"4, Full statement as to leadership, demonstrated or potential of 
the applicant. Statement is enclosed. | 

"5, Applicant has completed individual training pre - | 


[Tr. 902] 
scribed by AAF training standards. 
* * * 


[Tr. 947] 
Tampa, Florida 


March 1, 1961 


*x 


[Tr. 953] 
JAMES C. FIELDS 


resumed the stand and was further examined and testified as follows: 
DIRECT EXAMINATION -- RESUMED 
BY MR. NEWFIELD: 

Q. Mr. Fields, I have just requested the Hearing eens to take 
into consideration certain documents which appear in the official files of 
the Commission, the first of which was the action of the Commission in 
October 1955 dismissing the Pinson Company's application for a Tampa 
license. And then you will recall reference was made to the date upon 
which you signed the application which was later filed with the Commission, 
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your own application, that date being October 3, 1956, approximately one 
year after the withdrawal of the Pinson application. 

Now, during this period of time, that is, this interval of one year, 
approximately, did you give consideration to the filing of such an applica- 
tion for yourself? A. Yes, sir. 

Q. Will you state as best you recall the significant steps which you 
took leading up to the signing on October 3, 1956 of that application ? 

A. If I may, I would like to go back a little. After Mr. Pinson became 
engaged to my daughter I checked on him and 


[Tr. 954] 
found that he was a good businessman and generally likable, with no -- 
nothing in particular adverse concerning his reputation. And so conse- 
quently we became pretty good friends. 

One of the things that I admired in Mr. Pinson was his, you might 
say, determination to carry on his business on his own, entirely. AsI 
remarked previously, he purchased the original auto-phone station against 
my recommendation -- 

Q. This is in St. Petersburg? A. That is right. 

Q. Did you have any background of experience in one-or two-way 
signaling yourself prior to that time? A. Yes -- plenty. In fact, at 
one time I seriously considered going into the two-way signaling business 
in the District of Columbia with another party who had a considerable 
amount of trade with doctors and hospitals. 

Q. Could you give about the date or time this occurred, Mr. Fields ? 
A. Yes. This was in, oh, I would say '47, '48. And we were offered an 
installation with no rent in a hospital -- and several things that would 
tend to minimize expense. However, after considering, I reached the 
conclusion that it just wasn't possible for any real return on the invest- 
ment, considering the large overhead, the number of girls necessary to 
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maintain a 24-hour service, facilities for the service, equipment, and 


technical servicemen. The cost was just prohibitive for any 


[Tr. 955] 
profit on a two-way system as such -- it would be highly problematical 
So I backed away from it. 

Q. So that when your son-in-law did go into this business in St. 
Petersburg against your advice you thought it was -- A. I thought, 
"Maybe I have been missing a bet here." I always knew that if two-way 
signaling was combined with telephone answering and properly organized 
it would be a good investment. When Mr. Pinson was undertaking to ex- 
pand this business of two-way communication, telephone answering serv- 
ice and paging, and when he was advised that license for a paging system 
in both cities would not be approved without considerable to-do, he with- 
drew one application for Tampa. 

And we discussed this. He had discussed this with me casually 
without, of course, asking my opinion or anything on it. Later on when I 
say -- well, I thought, "Maybe there is something to this, and I will have 
to try again” -- andI asked his opinion on if I invested a few nickels for 
a paging system in Tampa if he thought it would be a good thing. I asked 
him at that time whether he had any objection if I would go ahead on 
this thing. Well, he laughed and said, of course not, and sol thought it 
over and didn't do anything about it. This was during the first part of 
1955, 1956 -- '56, I believe. 

Then, later, on, I decided that I would make an application for it, 
but "I'm still not sold on it 100 per cent."" So in 


October of 1956 I did make out the See eesion for the license.! And as a 


matter of fact he assisted me in making out all the papers on the license 
application. 
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Q. Did you have an office of your own? A. Oh, no. No. I had 
retired and I think perhaps one of the main mistakes I made in my life 
was the mistake of trying to get back into a business of some sort. 

Q. You did not have secretarial help at the time? A. No. Asa 
matter of fact, all of my correspondence with the Commission has been 
through the facilities at the St. Petersburg office. 

Q. Now, was there anything unusual about your going into Mr. 
Pinson's offices in St. Petersburg from time totime? A. Well, no, 
none at all. We frequently met and had lunch together during business 
hours. 

Q. So we have now gotten down to the point where you decided to 
make an application in your own name for the Tampa signaling station? 
A. That's right, and at that time I began to make preliminary inquiries 
as to facilities in Tampa for it -- where and how the thing would operate. 
And nothing definite was done. I wasn’t sold on it particularly until, oh, 
the latter part of the year when I filled out the -- decided to go ahead. 
But up to this time I wasn't committed to anything. And so the applica- 
tion was filed sometime in January of 1957. 


[Tr. 957] 

Q. May I stop you just a moment. I want to draw your attention to 
this transmittal letter which is dated January 25, Mr. Fields. Will you 
please look at that letter and tell me whether or not that is your signature. 
A. No, it is not. It is simply a letter that "I am enclosing” for filing 
and completing Form 401, an application for a one-way signaling station 
in Tampa, Florida. It is signed "James C. Fields" -- and then some 
hieroglyphics -- it could be almost anything. 

Q. Now, was this letter transmitted to the Commission without 
your knowledge or consent at this time ? A. No. 

Q. Were you aware that the letter was to be transmitted? A. It 
was prepared at my instructions. 
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Q. Now, I also call your attention to your letter affidavit of May 27, 
1957 to the Commission in that same file, KIK578 and I will ask you to 
read that letter, first. ! 

PRESIDING EXAMINER: It has been made part of the record by 
incorporation, hasn't it ? 

MR. NEWFIELD: Yes. 

BY MR. NEWFIELD: | 

Q. Read it to yourself, I mean. A. Ihave read it. | 

Q. Now, the last paragraph refers to a request for 10 additional 
days in which to file additional engineering 


[Tr. 958] 
data. Now, is that your signature on that letter? A. Yes. 
* * * * x 


| 
[Tr. 959] 

Q. Were you aware of the contents of this letter when you signed 
it? A. Yes. | 

Q. Did you contemplate making any large amount of profits from 
the operation of this station after you first commenced operations ? A. No. 
As a matter of fact, I didn't expect any return on my investment, for, oh, 
one or two years really. | 

PRESIDING EXAMINER: What do you define as return c your in- 
vestment ? 

THE WITNESS: That is profit over and above my origina expendi- 
ture. | 
PRESIDING EXAMINER: Thank you. : 

BY MR. NEWFIELD: | 

Q. Now, Mr. Fields, you were here, I believe, when Mr. Pinson 
was testifying as to the application of customer money received on that 
station toward the price of the transmitter and, later on, toward the 
cost of the receivers which were sold to you. Do you recall that testi- 


mony? A. Yes. 
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Q. And you have also been furnished with periodic settlement sheets 
which indicate the application of those monies to those purposes; is that 
correct? A. Yes. 

Q. So that I just want to make clear when you talk about 


[Tr. 960} 
making a profit, of course, withdrawing cash money from the business 
is one thing, and applying profits received by the business toward the 
cost of equipment purchased is another thing. But I presume in your 
previous answer you recognize that the application of these monies which 
belong to you does involve derivation of profit over and above -- 

1 withdraw that last statement. Let me put it this way -- 

PRESIDING EXAMINER: May I ask a question. 

Did you consider any monies applied to your business indebtedness 
as a return? 

THE WITNESS: No. I consider that still as original investment. 

PRESIDING EXAMINER: Thank you. 

Does that bring out the point you wish? 

MR. NEWFIELD: Yes. Thank you. 

THE WITNESS: I might add, however, that I paid income tax on 
that money as an income since the Internal Revenue is not concerned 
with what I do with that money. 

PRESIDING EXAMINER: I might add that is very advisable. 

BY MR. NEWFIELD: 

Q. That is to say as far as your income tax returns are concerned, 
you have reflected as income and paid whatever tax was required so far 
as you know on all of this money that came in from customers? A. Yes. 


* -_ x * ~ 


311 


[Tr. 963] 
Q. And then there isa photocopy of a station log entry and a photo- 
copy of a letter on the letterhead of Robert Dollar 


[Tr. 964] 

Company relating to the transmitter, a conditional sales contract executed 
March 3, 1958, a photocopy of a check signed by you on March 3, 1958, 
and, lastly, a letter addressed to you by Charles P. B. Pinson March 3, 
1958. Were you also familiar with these documents at the time? A. Yes. 

Q. What was the purpose of the letter affidavit which you signed on 
March 17 as you recall the circumstances? A. On March 10, approxi- 
mately during dinner time,I received a telephone call from Western Union. 
They read this wire from FCC, a copy of which is attached, in which they 
stated the license was reconsidered and rescinded: Effective immediately, 
operation of the station is to be terminated. | 


Upon receipt of that telephoned message I called the St. Petersburg 
office and was connected to -- 


Q. Just a minute, Mr. Fields. 
The St. Petersburg office. Whose office are you talking! Lssout? 
A. Charles P. B. Pinson company. 
Q. You were in St. Petersburg when you received the telephone 
call? A. That is right. I then got in touch with the operator at the 
paging station control point in Tampa by means of the leased line, and 
told the girl that I had received this wire from FCC, and to discontinue 
the paging system immediately. | 
* * * * * | 
[Tr. 966] | 
Q. At this point had you personally ever talked to the Commission 
staff? A. No. | 
Q. You were not acquainted with any members of the statt at this 
period? A. This particular branch, no. 
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Q. Of Common Carrier Division. 

Now, did you have in mind any purpose to mislead the Commission 
at any time as to your purported ownership of the station or your having 
in good faith made the application for yourself originally? A. Ihad no 
intent to deceive the Commission on any point. 

Q. Oratanytime? A. At any time. 

Q. Mr. Fields, I believe you were here in the courtroom yesterday 
when there was some evidence given while Mr. Pinson was on the stand 
about the expenses of a trip to Washington which Mr. Pinson testified 
were paid by him. This was the occasion on which you and he went to 
Washington. A. Yes. 

Q. To see FCC staff members. A. Yes. 

Q. In, I believe, April, 1959. Do you recall going to Washington 
with Mr. Pinson on that occasion ? 


[Tr. 967] 


A. Yes. 


* * *x 


Q. Now I want to ask you a general question with 


(Tr. 968] 

reference to the documents which are attached, letter, conditional sales 
contract, the check and any and all of the other documents, the contracts. 

To the best of your knowledge, information and belief, are the 
facts and figures which are contained on each of these documents true 
and correct and accurate? A. To the best of my knowledge, they are 
true and accurate. 

Q. Mr. Fields, in executing the conditional sales contract and in 
executing and issuing the check dated March 3, 1958, did you have any 
purpose or intent to mislead or to deceive anyone? A. No. 
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| 

Q. With reference again to the trip which Mr. Pinson made to 
Washington in March, 1958, with all of these documents which you now 
have before you, and your letter, as a result of that trip did the Commis- 
sion grant permission to change the frequency band from 42 to 35 mega- 
cycles? A. Iam afraid I didn’t understand the question. Was the ques- 
tion the trip that Mr. Pinson took or that I took with him ? | 

Q. No. The first trip that he took in March, 1958. You had gone 
off the air. A. Yes, sir. | 

* * * * * | 
[Tr. 974] 
“CROSS EXAMINATION 
BY MR, DeVORE: 

Q. Mr. Fields, you stated that you had initiated discussions with 
your son-in-law sometime prior to the October 3d, 1956 signing date of 
your application for a one-way signaling station in Tampa. I understand 
you asked him whether he had any objections to your filing that applica- 
tion. During those discussions and either prior to or up to the date of 
the signing date did you discuss with him the manner in which you would 
operate the Tampa one-way signaling station if a license were granted to 


* 


you? A. It was more ofa question as to how would be the best way to 
operate it -- in his opinion. 
Q. What was the nature of the discussion? What did you ask him 
and what did he tell you as to how the station should be operated? A. I 
don't remember. It was purely general. 
Q. Did you discuss the amount of investment that you would have 
to make in order to operate a one-way signaling station in Tampa? A. Yes. 


Q. And how much of an investment did you conclude you would have 


to make? 


[Tr. 975] 
A. For the cost of equipment only, I mentally budgeted about me 
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Q. And what would that $2,500 be for? A. Transmitter, antenna, 
installation; the recording unit. Incidentals. 

Q. Did you attempt to make some valuation prior to the signing of 
the application as to the revenues that could be earned from such a busi- 
ness and the expenses that you would incur? A. Yes. 

Q. And what conclusion did you reach? A. Well, I concluded, of 
course, that it had possibilities. 

Q. Did you make some determination pro forma of what the ex- 
penses would be in operating such a station? A. Yes, sir. 

Q. And what did you consider in reaching such a conclusion? A. Up 
until the time that I found that Mr. Pinson was going into Tampa eventually 
as two-way and telephone answering service, I had almost -- as a matter 
of fact, I had definitely made up my mind it wasn't worth the trouble 
because of operating expenses, as far as I could determine. 

Q. Did you make any studies as to potential revenues and expenses 
prior to the signing date? A. Not as to detail, no. Generally, yes. In 
other 


[Tr. 976] 
words, I checked somewhat -- enough, in my opinion. 


Q. Was there any discussion with Mr. Pinson, your son-in-law, 
prior to the signing of the application as to whether he would operate the 
station for you in Tampa? A. It could have been mentioned, but at 
that time -- oh, prior to signing the application ? 

Q. Yes, sir. A. No. 

Q. Was there any discussion of the operation of the Tampa station 
by Mr. Pinson prior to filing of the application in January 1957? A. Would 
you repeat that ? 

PRESIDING EXAMINER: Would the reporter read the question, 
please ? 

(The pending question was read by the reporter.) 
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| 
THE WITNESS: I don't remember. : 
BY MR. DeVORE: | 
Q. You signed the application on October 3, 1955 and the applica- 
tion was filed or transmitted to the Commission by letter dated January 25, 
1957. Can you explain the reason why there was a delay between the 
time of the signing of the application and the time of filing of the applica- 
tion? A. Well -- 


MR. NEWFIELD: Just a moment. I object to the question. I think 
| 
| 
| 


the date is in error. He said the application was signed 


[Tr. 977] 
in 1955. | 


MR. DeVORE: I am sorry ifI did. It was October 3, 1956. 
PRESIDING EXAMINER: You did say 1955. 
MR. DeVORE: I am sorry. I will amend my question. Thank you, 


Mr. Newfield. 

PRESIDING EXAMINER: Do you understand the question ? 

THE WITNESS: No. | 

PRESIDING EXAMINER: Will you rephrase the question ? 

BY MR. DeVORE: 

Q. Mr. Fields, you are aware that the application was signed on 
October 3, 1956? A. Yes. | 

Q. And that the application was transmitted to the Cominission for 
filing under an accompanying letter which bears the date J anuary 25, 1957. 
Now, can you tell me the reason for the delay between signing of the ap- 
plication and filing of the application? A. AsI recall, it was in Mr. 
Pinson's office in October when that application was made up, but it 
wasn't -- I mean, it was signed by me then, but it was left ying there, 
it wasn't -- I had no intention at the time of filing that thing or sending it 


on, because I had nothing to back up the application at all. | 
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Q. What changed your mind then between October 3, 1956 and 
January 25, 1957 when the application was sent to the Commission ? 


[Tr. 978] 
A. The fact that I had retired and I had a few nickels; that I thought this 


would be a good investment, and I went ahead with it. I thought this 
would give me a little something to do. 

Q. Did you have any discussion with your son-in-law concerning 
the filing of the application between the time of the signing of the appli- 
cation and the time of the filing of the application? A. It is possible. 

I don't remember. 

Q. Mr. Fields, did you prepare the exhibits which are attached to 
the application which was filed in January of 1957? A. In conjunction 
with Mr. Pinson, yes. 

Q. When were they prepared, prior to the signing of the applica- 
tion? .A. Oh, no. You mean the October 3d? 

Q. Yes. A. No. No. 

Q. Were they prepared in the interim between October 3, 1956 and 
January 25,1957? A. Iimagine so. Specifically, I don't remember. 

Q. What was your participation in the preparation of the exhibits 
that were attached to the application? A. Well, I don’t even recall that, 
exactly, what it was. I know that my son-in-law assisted in preparing 
these things; and what the extent of my participation was, I don't recall. 


[Tr. 979] 
Q. Did you solicit any potential customers for paging service in 
Tampa? <A. Atthattime? No. 
Q. Did you prepare a tentative tariff for service in Tampa? A. At 
that time ? 
Q. Yes. A. No. 
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Q. When you say "at that time" what time are you referring to? 


A. Iam referring to the time of the application. 

Q. That is the time between the signing of the application -- 
A. In January 1957. | 

Q. -- and the filing of the application. 

Did you discuss with Mr. Pinson the preparation of engineering 
data which was submitted in support of the application? A. Yes. 

Q. Do you remember the discussions that you had with him con- 
cerning the engineering data? A. No. 

Q. Did you obtain any of the information which was included in 
the exhibit concerning engineering data or was all of that information 
supplied to you by Mr. Pinson ? 


[Tr. 980] 

A. Lreally don't recall. I don't remember. 

Q. Mr. Fields, I show you Exhibit E attached to the ee 
submitted in January of 1957 for the one-way signaling station, and ask 
you whether this refreshes your recollection as to who prepared the in- 
formation contained in that exhibit. A. Oh, yes, Charles prepared that. 
You must understand that I am essentially a lazy man, and Charles, 
being competent, it is much easier to ask him to fix it up than it is for 
me to do it. 

Q. Let me show you Exhibit C attached to that same ee eatien and 
ask you whether you prepared that or whether Mr. Pinson prepared that 
exhibit. It relates to the charges and description of service to be in- 
cluded in atariff. A. Yes, I remember this tariff deal because I was 
under the impression that this was done at a later date. 

Q. Well, does this refresh your recollection? A. Yes. 

Q. And what can you tell us now about the preparation | lof that ex- 
hibit? A. The only thing I can tell you is that I discussed it with Mr. 
Pinson and that we arrived at this summation of the whole thing to go 
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along with the exhibits. But, as I say, I was under the impression that 
this was done at a later date. 
Q. Did you discuss with him the amount of charges to be 


[Tr. 981] 
made for paging service in Tampa? A. Yes. 

Q. And how did you arrive at the charges that you included in this 
exhibit? A. Well, those things -- It is my recollection that there is a 
definite rate governed by the Commission. At least I was under that 
impression. It is a matter of return on the investment and how much we 
can charge without pricing ourselves out of the market or running afoul 
of anything else. 

Q. Did you make any studies in order to determine then the rates 
that you desired to charge in Tampa? A. Yes. I was going to say we 
estimated the number of customers we can start off with where we will 
reach a break-even point. In other words, as you -- The more customers 
you get, you reach a point where you are breaking even, and then above 
that number of customers you are making a profit. 

Q. Did you prepare the tariff which was eventually filed with the 
Commission effective May 16, 1958 covering the paging service in 
Tampa? A. With advice from Charles, yes. 

Q. Did you discuss changing the charges which you had initially 
indicated in Exhibit C and filing different ones in your tariff of May 16, 
1958? A. Ican only say that I don’t remember these dates. The 
changes of rates or charges for service had been dis- 


[Tr. 982] 
cussed with Charles in each case, yes. 

Q. In other words, if there are differences in the rates which were 
eventually filed in your tariff and the rates which you indicated in Exhi- 
bit C, at this time you do not remember why there were any changes 
made? A. No. 
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Q. At the time this Exhibit C was prepared and you say you made 
some studies to determine the number of customers that you could anti- 
cipate putting on the system, did you also determine the expenses that 
would incur from operating the Tampa paging station? A. Yes. 

Q. At that time did you contemplate using a contract employee to 
operate the station other than Mr. Pinson? This is in January, 1957. 
A. Oh, at that time -- 

January of 1957. I don't think so. | 

Q. Mr. Fields, I think you don't understand my question. | 

Exhibit C was prepared and filed with the application in January, 
1957? A. January 20, 1957, yes. | 


Q. You show in that exhibit proposed charges for service in Tampa. 
In order to arrive at those charges, I asked you earlier whether you had 
made some studies of the expenses and revenues that would result from 
the operation of a paging | 


[Tr. 983] 
station in Tampa, and I believe that you did state that you made such 
studies. A. Any study at that stage of the game was purely exploratory. 

Q. In order to arrive at any charges for service, wouldn't you 


have had to make a decision as to the manner of operating the/service, 
because if you pick one method it might cost you one amount; if you 
picked another method it might cost you another amount, and it would 
cause you to have a different return. A. That is right. | 

Q. Sol am asking you again whether you had considered a par- 
ticular manner of operation in January of 1957, and, if so, what manner 
of operation. A. I considered either going into this thing in connection 
with an existing system then in Tampa, also whether I could by any 
means afford to go into this business strictly on my own. I mean by that 
to provide space and equipment and everything and put it in and run it 


directly and completely as an independent thing. And that I threw out the 


[983] 
$20 


window very quickly. In other words, for me to go into this business I 
have got to make some arrangement with an existing telephone answer - 
ing or two-way mobile unit and made an equitable deal with them or I 
might as well forget it. 

Q. Did you have in mind at the time these charges were 
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prepared how much it would cost you to operate through a contract em- 
ployee? A. Yes. 

Q. And can you tell us at this time how much you anticipated it 
would cost you to operate the paging service under that arrangement ? 
A. The decision that I finally reached was one that I eventually entered 
into with Charles, that any income should be similar on a contingent 
basis. In other words, if we make any money he gets part of it, andI 
get the other part. 

Q. And is this your understanding of how a contract employee 
would operate a business for you if it was someone other than your son- 
in-law? A. A contract employee must, of course, have a definite 
payment, any employee, and if I provided the transmitter, the receivers, 
the whole works in connection with an existing system, then the fee to 
the subcontractor would necessarily be based on quantity of units in 
service. 

Q. And had you made some estimate of what you would have to 
pay acontract employee? A. Vaguely. 

Q. What was that estimate based on? Had you contacted any 
people who could operate the service for you? A. I had made no definite 
contact with existing systems in Tampa at that time knowing that -- 


[Tr. 985] 
Q. I'm sorry. Were you going to say something? A. No. 
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Q. What knowledge then did you have in January of 1957 of how 
much it would cost you to operate the Tampa paging station if you had 
not made any contacts with people who could operate the service for 
you? A. Well, I had, of course, discussed it with Mr. Pinson, and he 
was thoroughly familiar with his own operating costs. | 

Q. In January of 1957 when you considered the manner of operat- 
ing the paging station did you expect that a contract employee would pro- 
vide you with such services as solicitation of accounts, strate 
billing, advertising? A. No. 

Q. In January of 1957 or prior thereto did you have any discussions 
with Mr. Pinson about his acquisition of a two-way mobile radio system 
in Tampa or acquisition of a telephone answering service in Tampa? A. It 
is possible. I don't recall. 

Q. Mr. Fields, if Mr. Pinson had been considering the oe eras 
of a two-way mobile radio system prior to January or during ; J anuary of 
1957 when you actually filed your application for a one-way system, is it 
reasonable to believe that he would have discussed this matter with you 


and the manner of operating that two-way mobile system ? A. In all -- 
* * * * * | 


[Tr. 990] 

MR. NEWFIELD: Well, also on this basis, Your Honor: trying 
to keep in mind what I believe is understood, that when it comes down 
to the details of charges made against Mr. Fields or Mr. Pinson or the 
Pinson company, the burden of going forward and the burden of proof 
will be on the Com- ! 


[Tr. 991] 


mission. 

I don't think, in other words, that they should be permitted to shift 
that burden to the respondent through cross-examination. In other words, 
it seems to me clear that the affirmative case relating to violations or 
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specifics of fraud or deception or misleading should remain on the Com- 
mission, and I don’t think they should be permitted to bring it in through 
the back door by cross-examination. 

MR. DeVORE: Mr. Examiner -- 

PRESIDING EXAMINER: The question has just been asked. I 
cannot see any validity to the objection you have just stated, and I am 
denying, overruling the objection. 

Will the reporter read the question back, please. 

(The record was read by the reporter.) 

PRESIDING EXAMINER: You understand the question is what did 
you do in connection with securing this engineering information. 

THE WITNESS: I first discussed it with Mr. Pinson, and through 
him, was put in touch with the Foss firm in the District of Columbia. I 
authorized Mr. Deeters to go ahead and submit it. 

BY MR. DeVORE: 

Q. What do you mean you authorized Mr. Deeters to submit it? 

Did you send him a letter requesting the preparation of the information? 


[Tr. 992] 

A. I would like to make a statement here, that this matter has given me 
considerable concern. My memory is faulty, and I have searched dili- 
gently to find out when and how Mr. Deeters was paid, and I am quite 
confident that I paid Mr. Deeters, but how much and when and how I don't 
know. I think it was somewhere around $75 or $100. I also am at a loss 
since I cannot find any correspondence, and I think most of it was handled 
by telephone. 

I hope I have made myself clear on that particular point. 

Q. Yes, I understand you, Mr. Fields. You obviously heard the 
questions that I had asked Mr. Pinson yesterday concerning the check 
for $170.60 paid to the William Foss company in August of 1957. 
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Mr. Fields, would you have paid for the engineering services ren- 
dered you by check? A. As I said before, I have been unable to find any 
check cancelled check, nor does my bank statement show it. Neverthe- 

less, I am quite certain that it was paid. The reason I am is because 
customarily I pay bills immediately. I have operated on a cash ‘basis 
for a long time, and, with the exception of this paging system, Ir very 
rarely purchase anything without paying cash for it. 

I might add that the only reason that was handled on a time -payment 
basis was because it was in conjunction with Mr. Pinson's purchase. 

[Tr. 993] 
MR. DEVORE: The problem is this, Mr. Examiner: we,| of 


[Tr. 994] 
course, will have to put a direct case on here in Tampa, and while we 
could produce Mr. Deeters in Florida, it seems an unnecessary burden 
and expense to produce him as part of our direct case when he will be 
submitted by the applicants in the proceeding, and I don't want to be 


foreclosed from presenting some evidence in connection with this matter 


because I failed to do it here in Tampa. 

PRESIDING EXAMINER: Oh, no, you would not be foreclosed in 
that respect, Mr. DeVore, simply because he did not appear in Florida 
rather than a further hearing that is now going to be required in Wash- 
ington, D. C. 

BY MR. DeVORE: 

Q. Mr. Fields, in response to the Commission's letter of 4 April 30, 
1957, you submitted a letter dated May 27, 1957, and I show you that 
letter and ask you whether you remember it. A. Yes. 

Q. In paragraph 4 you say, in response to a question concerning 
Section 21.15(j) of the Commission's rules, "I intend to manage the sta- 
tion myself and actively participate in the operation of the station." 
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What did you mean by that statement when you made it? A. At 
that time -- 

Q. Atthattime. A. At that time I meant exactly what it says. 

* & x * * 
[Tr. 997] 

Q. Mr. Fields, I ask you to look at that application and exhibits, 
and ask you whether you prepared the application and the exhibits attached 
to the application. 

MR. NEWFIELD: We object to the question on the ground that it is 
not proper examination. 

PRESIDING EXAMINER: The objection is overruled. 

THE WITNESS: This modification application was prepared in the 
same manner that the original was. 

BY MR. DeVORE: 

Q. By that do you mean that it was prepared by Mr. Pinson? A. No, 

I didn't. 


x 


a x [Tr. 1000] * * 

Q. What agreement did you make with Mr. Pinson? A. It was 
generally covered in that original contract but before that agreement 
nothing was finalized. 

Q. Well, once having decided to go ahead with the one-way paging 
station in Tampa did you reach some agreement with Mr. Pinson that he 


would do all of the things necessary to get the station into operation ? 

A. Well, there wasn't particularly any agreement. We discussed it, and 
I think it was the middle of '57, I would say. I don't recall just when it 
was but it was the middle of 1957 when I definitely decided to go ahead 
with it. 

Q. Did Mr. Pinson as a result of that discussion undertake to 
construct the station and put it into operation for you? A. No. Not 
until -- the equipment wasn't even received until 1958, in January of 
1958 or February of 1958. 
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Q. Mr. Fields, can you tell me what you personally did in con- 
nection with putting the station into operation in Tampa? A. Oh, very 
little. | 
Q. In other words, did Mr. Pinson do all of the necessary work 
other than the signing of the application for modification of the con- 
struction permit in order to get the station into operation in Tampa? 
A. Well, the way you express that, I must say that there are several 
things that Mr. Pinson did not do. There was | 


[Tr. 1001] 
very little that I did, either, because when the equipment came in -- 
the transmitter is what I am speaking of now, by “equipment | -- it was 
sent to St. Petersburg and I refused to accept it there and said to send 
it back to Tampa, which was done. And I asked Charles to arrange with 
Bailey to make the installation and I think Mr. Bailey actually had his 
brother-in-law make the installation. ! 

Q. Mr. Fields, when you say you refused to accept the transmitter 
in St. Petersburg, you mean that you refused to accept delivery from Mr. 
Pinson or the Robert Dollar Company? A. Robert Dollar. 

Q. Was the transmitter consigned to you, Mr. Fields, or was it 
consigned to Mr. Pinson's corporation? A. I believe it was cousicned 
to Mr. Pinson's company. 

Q. Then I don't understand how you were able to cated delivery of 
the transmitter in St. Petersburg. A. Well, Mr. Pinson called me up 
and says, "Your transmitter is here." And I said, "What is it doing 
there? Get it to Tampa. Refuse delivery.” | 

Q. The delivery of the transmitter from St. Petersburg to Tampa 
was undertaken by Mr. Pinson, was it not? A. Yes. I paid for it, how- 


ever. 


| 
Q. Was the first time that you ever paid Mr. Pinson any money in 
connection with the Tampa station the check for $741.77 bearing the 


[1001] 


date of March 3, 1958? 


[Tr. 1002] 


A. That is right. 
x 


* 


A [Tr. 1019] é 
x 

MR. NEWFIELD: Mr. Examiner, we do see that this is a check, 
in fact was signed, was issued by the Pinson company. 


[Tr. 1020] 
We make no challenge as to its authenticity. 

PRESIDING EXAMINER: That I understood. Thank you. 

MR. DeVORE: Mr. Examiner, you inquired at an earlier stage in 
this proceeding as to whom I meant when I referred to Mr. Pinson, and 
I want to further assert at this time that I still mean and have through- 
out the entire proceeding, in referring to both Mr. Pinson and his corpo- 
rate form as well as his personal being when I have referred to Mr. 
Pinson. I don't think that there is any question of the separation between 
the two when we are talking about a man who owns the entire stock in a 
corporation. 

PRESIDING EXAMINER: As I understand the record on it now, 
your questioning all went to the business entity that is involved in this 
proceeding. 

MR. DeVORE: Yes. 

CROSS-EXAMINATION (Resumed) 
BY MR. DeVORE: 

Q. Mr. Fields, I believe I was questioning you concerning -- 

Strike that. 

Mr. Fields, can you tell me what you did in connection with 
soliciting customers for the pocket paging service which went into op- 
eration in March of 1958? A. Very little. 
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Q. You say very little. Can you tell me what you did? 


[Tr. 1021] 
A. Actual selling of paging contracts ? 
Q. Yes. A. None. 
Q. Did you attempt to get any business for the paging service? 
A. One or two of my friends who are still in business. | 
Q. When did you make these solicitations? A. Oh,I don't re- 
call, but it was sometime in 1957. 
Now, Mr. DeVore, before lunch I was attempting to clear up your 


questions on various contracts between Mr. Pinson and myself which 
was at that time fairly vague in my memory. However, during the lunch 
hour I have reviewed all of the contracts and I would like to make a 
statement to clarify the whole deal. : 

Q. Yes, that is all right. A. Back in November, November 11, 
1958, the original contract was signed. I mean November 4. This called 
for 50 percent of the gross. However, this contract was never in force 
inasmuch as it was revised prior to the time that any business| was done 
at all, and the one that was actually in effect was the contract of 3-12-58, 
March 12, 1958, which called for 30 percent of the gross on the $6 mes- 
sage charge, Mr. Pinson receiving the $4 receiver charge. This gave 
him an income of $5.80 per customer, less maintenance and batteries, 


et cetera. At the end of the year we settled on 70 percent 


[Tr. 1022] | 
of the gross billings for me, and Mr. Pinson at that time pointed out that 
he couldn't go along with that agreement. So we changed it to a contract 
of 50 percent of the gross billings on message charges, Pinson still 
maintaining the receivers. | 

Now under that contract I myself did receive $500-some for re- 


payment, cash, of profits. Then on March 1, 1959 the -- 
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Not March. That is April 1st. 

The receivers were sold to me, and the 50 percent of the gross 
to Mr. Pinson then became a net to him of $5 per customer instead of 
the $5.80. However, he was relieved of the maintenance and cost of 
batteries. That is the one on April 1 of 1959. Is that right? 

No, on the 3rd day of January, 1959, another contract was signed, 
and that I would like to read: 

**Amendment to the contract dated March 13, 1958. 

"Ht is agreed this 3rd day of January, 1959, that Item 4, 
Compensation to Employee, as shown in the above described 
contract, shall be changed from 30 percent of the gross receipts 
to 50 percent of the gross charges from the operation of the one- 
way Signaling station, KIK-578 located in Tampa, Florida. 

"Item 3-A of Duties, Responsibilities and Undertakings 
shall be changed to read: 


[Tr. 1030] 


* 


BY MR. DeVORE: 
Q. Mr. Fields, during the period when the station was first in 
operation what participation did you take in the operations of the station? 
A. After the station was placed on the air the first part of March there 
was immediately evidence of TV interference which Mr. Pinson and my- 
self and my people really attempted to see 


[Tr. 1031] 
what could be done about it to correct it and we were not very successful. 
The interference culminated in the wire previously referred to taking the 
station off the air, caused by official complaints, due to the staff in 
Washington, at least that is my understanding. 
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Q. Was there anything in the telegram that indicated that the 
basis for the rescission of a license was complaints concerning inter- 
ference with TV, is that what you mean? A. No, but I knew -- I will 
have to look at that wire again, I guess. 

(Consulting document) Pursuant to Rule -- Section 1. 16.| I did not 
bother to look that rule up. When the man says, "Take it off,” that's it, 


I don't care what their reason was. 
Q. What did you do in connection with the operations of the station 
once it had been put on the air? A. The second time ? After we changed 


frequencies ? 

Q. Yes. A. After we changed frequencies and due to -- | strike that, 
please, let me go back. After Mr. Gladstone and his SSooS -- no, I 
am wrong. 

After the station went back on the air I was pretty sick of the whole 
thing and I didn't do anything about it. I was sorry I went into it and since 
I had a contract with Mr. Pinson to operate the thing I was perecay con- 
tent to let him go ahead and operate it. 


[Tr. 1032] 

Q. How long did this condition last? <A. Until Mr. Gladstone and 
his assistants came to St. Petersburg and that was sometime in the mid- 
dle of -- well, that is a matter of record. | 

Q. Mr. Fields, you referred to the time when Mr. Gladstone and 
another employee of the Commission came to St. Petersburg and Tampa 
to make an investigation of the operations of the one-way paging service 
in Tampa. Were you present at any of these conferences ? A. Yes. 

Q. Do you remember on how many occasions you were pexecent %¢ 
A. Only two, I believe. | 

Q. Can you relate to us what occurred on both of those occasions ? 
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MR. NEWFIELD: I object on the ground it is incompetent, im- 
material, irrelevant, not within the scope of the direct examination 
and anticipates the detailed showing which I understand the staff is 
going to make and calls upon the witness to furnish them with informa- 
tion which should properly go into the record as part of the Commission 
case. , 

PRESIDING EXAMINER: Mr. DeVore, are you not getting into 
the area that is excluded by the Commission's rule? 

MR, DeVORE: No, Iam not. x 
2 [Tr. 1042] 

BY MR. DE VORE: 

Q. As a result of the conferences which you had with Mr. Gladstone 

and another employee of the Federal Communic- 


[Tr. 1043] 

ations Commission, were there certain changes instituted in the manner 
of operating the Tampa paging station? A. The manner of operating ? 
There were several changes made, including my own actions. 

¥rankly, I was considerably upset due to Mr. Gladstone's accusa- 
tion that I hadn't paid sufficient attention to operation of the system, 
and, therefore, for the next several months I made two, three, four trips 
to Tampa to check on the actual operation of the thing until it reached a 
point where I just made up my mind that this is silly, it is causing me a 
great deal of inconvenience and I have a contract for Mr. Pinson to do 
this work, and, instead of me trying to establish an operation by myself 
in addition to the contractual obligation, I am going to let it go, Iam 
going to stand on that contract. And, so, I took an extended motor trip, 
was gone for quite a while, and since that time very rarely have I come 
to Tampa. 
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Q. Can you tell us then what supervision over the station you 
exercise at the present time or what direction you may give to Mr. 
Pinson concerning the operation of the Tampa station? A. I still 
maintain control over the paging station inasmuch as ever since the 
original installation there has been a notice on the board over there to 
the effect that I am the owner and completely responsible for the paging 
system | 


[Tr. 1044] 
entirely, and any discrepancies that are committed by the station are my 
responsibility and I, in turn, hold Mr. Pinson responsible to see that 
there are no discrepancies. Up to now there haven't been. | 

Q. Have you ever had an audit of the books made which are main- 
tained in connection with the operation of the Tampa station? A. No. 
My faith and trust in my son-in-law is implicit. | 

Q. Have you ever in any way reviewed the books and records 
which are kept in behalf of the Tampa paging station? A. Oh, yes. I 
had seen and noted the statements presented by Mr. Pinson. | 

Q. In other words, Mr. Pinson has supplied you with semi-annual 
statements relative to the operation of the Tampa paging station for the 
years 1959 and 1960? A. Oh, yes. And it is a running account which 
is available to me at any time that I care to go down and look at it. 

Q. Do you maintain any books and accounts relative to the opera- 
tion of the paging station other than those which are maintained by Mr. 
Pinson? A. No. | 


Q. Mr. Fields, have you ever conducted any advertising for paging 


service in your own name? A. No. 


[Tr. 1045] 
Q. Do you operate any business under an assumed or lictitious 


name? A. No. 


[ 1045] 
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Q. Do you do any business in a name -- 

Let me strike that. 

PRESIDING EXAMINER: Mr. Fields, do you have any other busi- 
ness besides the paging service ? 

THE WITNESS: As a business? 

PRESIDING EXAMINER: Yes. 

I am not talking about investment properties or stocks or bonds. 

MR. DeVORE: Mr. Examiner, I am not concerned really with any 
business other than paging service. 

PRESIDING EXAMINER: I see. Your question didn't make that 
clear. 

MR. DeVORE: I didn't mean to ask the witness about any other 
business. 

BY MR. DeVORE: 

Q. Do you operate the paging station under an assumed name or 
doing business -- A. I do not operate any other paging station anywhere 
than Tampa station. 

Q. I mean the Tampa station. Under what name is it operated? 
A. Oh, James C. Fields Paging. It is as shown on the 


[Tr. 1046] 
photographs -- Pocket Paging. Also shown on the billhead. 

Q. Have you ever registered with the Clerk of the Circuit Court 
in Hillsborough County a statement indicating or certifying that you 
were doing business in any name other than James C. Fields in -- 

MR. NEWFIELD: I object to that question. It is incompetent, 
immaterial, irrelevant. 

BY MR. DeVORE: 
Q. With reference to the Tampa Pocket Paging station ? 
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PRESIDING EXAMINER: I do not see any relevancy to your ques- 
tion. Do you wish to answer the objection? | 

MR. DeVORE: Yes. I believe there has been festimory fi the 
record that the paging station has been operating under the name of 
Tampa Pocket Phone Paging or Pocket Phone Paging Service, and this, 
as I understand the testimony, is a style of doing business by ! Mr. James 
C. Fields, and I am trying to elicit from the witness whether he has ever 
registered the name Tampa Pocket Phone Paging Service or any other 
name for the paging station in Tampa. 

PRESIDING EXAMINER: That still doesn't establish relevancy. 
You asked if he had registered under an assumed trade name. What is 
the relevancy of that matter to this proceeding ? | 

MR. DeVORE: Mr. Examiner, the tariff which has been filed with 
the Commission, for one thing, as an example, | 

[Tr. 1047] 

bears the designation "James C. Fields, doing business as ampa Pocket 
Phone Paging", and we are trying to determine whether Mr. Fields has 
held himself out in any way as doing business as Tampa Pocket Phone 
Paging. i 

PRESIDING EXAMINER: The record clearly shows the name, the 
date, the time the name James C. Fields was added to the witness’ prem - 
ises. | 

I am sustaining the objection to the question on the grounds of both 
irrelevancy and immateriality. | 

MR. DeVORE: Mr. Examiner, I would like to make an offer of 
proof at this time. If permitted to proceed, we would show that the wit- 


ness James C. Fields has not at any time since 1957 to the present time 
filed with the Clerk of the Circuit Court of Hillsborough County a state- 
ment that registers any trade names including Tampa Pocket Paging, 


Pocket Paging, Tampa Pocket Phone and Pocket Phone. 
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MR. NEWFIELD: We will stipulate, Your Honor, that Mr. James 
C. Fields has not registered such a name and -- 

PRESIDING EXAMINER: In other words, are you withdrawing your 
objection to the question ? 

MR. NEWFIELD: No, sir. I am going beyond this because of the 
question of counsel, anticipating some of the questions, that Mr. Fields 
has not registered with any appropriate registration official in any of 
the 50 states of the United States or any country located in the Western 
Hemisphere such 


[Tr. 1048] 


a name. 


PRESIDING EXAMINER: Mr. DeVore, do you object to the stipu- 
lation? 

MR. DeVORE: Mr. Examiner, I find the suggested stipulation a 
little frivolous. Weare not seeking to attempt to establish anything 
that Mr. Newfield is suggesting. We are only concerned with the opera- 
tions in the state of Florida. We haven't maintained that this man has 
done any business anywhere else. 

PRESIDING EXAMINER: I think the stipulation would be just as 
irrelevant and immaterial as the question that was asked, and I will 
not accept it. 

MR. DeVORE: Mr. Examiner, I would also like to include in my 
offer of proof evidence of the existence of a statute on the statute books 
of the State of Florida requiring -- 

Let me restate that. 

I would like to make our offer of proof to include Chapter 865.09 of 
the Florida Statute, bearing the title "Fictitious Names Statute", Page 
3184 of the 1959 Florida Statute, Volume 2. 

BY MR. DeVORE: 


| [1052] 


Q. Mr. Fields, do you have any city license from the 2) of 


Tampa covering your paging station? A. No. | 
Q. Do you have any state and county occupational license 
[Tr. 1049] : 
covering the paging station in Tampa? A. No. i 
Q. Have you paid any personal tangible tax on any of the property 
used in the operation of the paging station in the city of Tampa? 
MR. NEWFIELD: We object to this on the ground it is cumulative. 
PRESIDING EXAMINER: I would like to have Mr. Fields verify 
the testimony of Mr. Pinson because he is the one who would have more 
direct personal knowledge in this matter. | 
Would you answer the question, please. | 
THE WITNESS: The question was have I paid any tangible tax in 
Hillsborough County ? 
BY MR. DeVORE: 
Q. Yes. A. No. 
Q. Tangible personal property tax. : 
Mr, Fields, in response to some questions of the Examiner, I be- 
lieve you indicated that you first paid income tax on income received 
from the operations of the paging station based on the returns made for 
the year 1959. Is that correct? A. I believe that is correct. 


* 


* * * * 
(Tr. 1053] 
Q. As I understand your testimony, you did not reflect in your 
1958 income tax return any of the revenues or expenses of the 1958 op- 
eration of the Tampa paging station. A. Would you read that ? 
(The pending question was read by the reporter.) 
THE WITNESS: That is right. 
BY MR. DeVORE: 
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Q. And you did not show in the 1958 return any investment in the 
facilities, in the Tampa station, or any depreciation on those facilities? 
A. No. 

Q. Can you tell me when your 1959 income tax return was filed? 
A. The first part of April. 

Q. April, 1960? A. Yes. 

Q. Mr. Fields, are you familiar with the annual reports filed 
for Station KIK-578 for the years 1958 and 1959? A. Yes. 

Q. I ask you to look at the Form L annual reports for those two 
years, and ask you whether you can give me a breakdown of the Item 16, 
Investment in Plant, during the year 


[Tr. 1053] 
1958. A. I cannot. In the first place, this report to me is based on 
pretty much of an intelligent guess as to what the investment was, the 
same as Items 19, 20, 21 and 23. I tried to be accurate on Item 16, and 
no doubt at the time that that was computed I had very good reason for it. 
At the moment I don't. 

Q. Can you give me a breakdown of Item 16 in the annual report 
for the year 1959 which is shown in that report as $4500? A. Well, 
actually these figures again were computed on the basis of money ac- 
tually invested in equipment, transmitters, and in the $4500 -- I don't 
remember the date these things were actually filed; March 30, 1960. That 
$4500 is again an educated guess on how much actual cash had been in- 
vested in equipment. 

Q. Mr. Fields, can you tell me how these annual reports were 
prepared? A. In Mr. Pinson's office, yes. 

Q. Were they prepared under your supervision? A. Well, Mr. 
Pinson and I eellaberated in arriving at the various figures on the thing, 
and the figures == the papers were given to one of the girls to type up, 

Q. Were all ef the figures included in those reports based upon 
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information supplied to you by Mr. Pinson? 


[Tr. 1054] 
A. Oh, yes. That is if you are speaking now of the investment in the 
paging system. 

Q. I meant my question to include all of the figures relative to 
the operation of the paging station, not only investment but operating 
expenses. A. Yes, it is. | 

Q. And revenues. A. That is right. | 

Q. Mr. Fields, in your 1959 income tax return you show an expense 
item in the amount of $174.30 as operating supplies. Can you explain 
what that item is? This item I am asking you about, of course, is in 
reference to the Tampa pocket phone paging station. 

R. NEWFIELD: I am not sure I heard the preceding question, 
Your Honor. 

Are you talking about the annual income tax return for 19597 ? 

PRESIDING EXAMINER: It shows an item for supplies : in the 
amount of $170-some, and he asked what the supplies included. 

Can you now answer the question, Mr. Fields ? 

THE WITNESS: If there is nothing to support it here, I don t re- 
call what it was. 

PRESIDING EXAMINER: Would your tax return simply list it as 


supplies ? | 


[Tr. 1055] | 
THE WITNESS: Yes. | 
Mr. Brown, who prepares this thing for me, unquestionably has 
something to show, this $174.30, but at the moment I have no Idea what 
it was. | 
BY MR. DeVORE: 
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Q. Mr. Fields, there is an identical figure shown in the 1959 annual 
report for Station KIK-578 under Item 37 as Other Expenses Assignable. 
A. Undoubtedly that is where Mr. Brown got the figure from, but I don't 
remember it. 

Q. And you would not have any other knowledge as to the item which 
was included in the annual report in that amount of $174.30? A. No. 

Q. Mr. Fields, Mr. Pinson in his testimony referred to a bank 
account which had been set up in the Union Trust Company, and referred 
to this as a joint bank account, I believe -- 

I have been advised that he referred to this account as an escrow 
account. 

Can you tell me whether you are able to draw checks on the balance 
contained in that account? A. Iam not. 

Q. Mr. Fields, can you tell me who paid for the signs which were 
painted on the offices at 708 Florida Avenue bear- 


[Tr. 1056] 
ing your name "James C. Fields"? A. Did you say who paid for them? 

Q. Yes. A. Eventually part of it was paid by me, but Mr. Pinson 
made the payment direct to the sign painter. He is the one that con- 
tracted for it. 

Q. How did you make payment for the painting of the signs? A. I 
gave him cash for it. It wasn’t a great deal. That could have been part 
of this $174.30. I don’t know. 

Q. Mr. Fields, do you have any phone listing in the city of Tampa 
for the paging service? A. No. 

MR. DeVORE: I have no further questions. 

PRESIDING EXAMINER: Mr. Rosenson? 

MR. ROSENSON: I have a few questions. 

BY MR. ROSENSON 
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Q. Mr. Fields, during the almost three years that Station KIK-578 
has been operating would you have any idea how many Se i had 


discontinued service? A. No. | 
Q. Do you know if any subscribers have discontinued service? 
A. I understand they have. | 
* * * * 
[Tr. 1061] 
REDIRECT EXAMINATION | 
BY MR. NEWFIELD: 
* * * * | 
[Tr. 1077] 

Q. Did you enter into a scheme or did you : connive with Mr. Pinson 
on or about March 12, 1958, or did you agree with him on that; date that 
you would go back to March 3 and concoct this entire scheme including 
the predating or the dating of the conditional sales contract on March 3, 
the issuance of the check on March 3, the receipt of the letter’ from him 
dated March 3 covering the accounting of the transmitter ? A. No. 

MR. DeVORE: May we have the reporter read that question back? 

(The record was read by the reporter.) 

BY MR. NEWFIELD: | 

Q. Mr. Fields, you have made periodic visits, I believe, to the 


station in Tampa from the time it first went 


[Tr. 1078] 
on the air. I say periodic. I mean you have made a number of visits to 


the office. Is that correct? A. Yes. 
| 


Q. And you are generally familiar with the installation ? A. Yes. 

Q. And you referred to the posting of the sign indicating that you 
were the sole owner. Do you have any information as to compliance with 
the technical rules of the FCC as regards technical logs for the station? 
Have you ever seen the engineering log for your station? A.. ‘Yes, I have 


seen it. 
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Q. And have you also seen to it that other parts -- that other re- 
quirements of the rules were rigidly adhered to, at least within your 
knowledge and to the extent that you visited the office from time to 
time as to the maintenance of proper entries inthe log? A. Yes. 

Q. And the keeping on hand of copies of the tariff and copies of 
the Act, of the Communications Act? A. If you are referring to Part 21, 
I am not sure whether there is one in Tampa or not. There may be. I 
don't know. I have never had occasion to refer to it in Tampa. 

Q. Inthe Tampa office? A. That is right. 


[Tr. 1079] 

Q. In general, have you issued instructions to Mr. Pinson and to 
any employes who act as operators or who have any connection with the 
maintenance or operation of your station that there is to be -- 

MR. DeVORE: Objection. I am going to object to this question. It 
is leading the witness. If he can ask the witness what instructions were 
given, let the witness answer. 

PRESIDING EXAMINER: I will sustain the objection. 

BY MR. NEWFIELD: 

Q. What general instructions have you given, Mr. Fields, with ref- 
erence to adherence to Commission rules and regulations and the Act ? 
A. Written instructions or oral? 

Q. Written or verbal, oral. A. Oral instructions to Mr. Pinson, 
something to the effect "Don't you let any of those people get out of line." 

Q. Meaning the employes or the people that carry on the operation 
of the station? A. That is right. Adding that what he does -- Well, I 
am responsible for it. 


[Tr. 1080] 
MR. NEWFIELD: Mr. Examiner, if you will bear with us while we 
find copies of documents we might want to introduce into evidence at this 


stage. 
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PRESIDING EXAMINER: We will go off the record for a moment 
to permit Mr. Newfield to check for the proposed exhibits. 
(Discussion off the record.) 
PRESIDING EXAMINER: We will return to the record. Mr. Newfield, 
have the exhibits you were seeking for been located? 
MR. NEWFIELD: Yes, sir. 
BY MR. NEWFIELD: 
Q. Mr. Fields, I hand you a sign and I will ask you to rea the 
language thereon, on this piece of paper. A. This -- 
PRESIDING EXAMINER: Has Commission counsel seen the docu- 
ment ? | 
MR. NEWFIELD: Yes. 
MR, NEWFIELD: Yes, they have a copy. | 
BY MR. NEWFIELD: | 
Q. Would you read the legend which appears on that piece of paper, 
sir? A. This is a notice placed on the bulletin board at the Tampa 
paging station and has been there since its inception and it reads: 
"Mr. James C. Fields the owner of the paging system is admitted 


to the office at any time and his instructions on the | 
| 


[Tr. 1081] 
paging system carried out to the letter." | 
That was placed on the bulletin board and is unsigned. 
PRESIDING EXAMINER: That is a bulletin board appearing where ? 
THE WITNESS: At the control point of the paging ERE in Tampa. 
PRESIDING EXAMINER: Thank you. 
BY MR. NEWFIELD: 
Q. And I understand you to say that this or a similar sign has 
been up since the station was first in operation? A. Actually, judging 


from its yellowness, I believe it is the original. 
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PRESIDING EXAMINER: In other words the same sign has been 
up that you have just read ? 

THE WITNESS: Yes, sir. 

MR. NEWFIELD: We wish to introduce in evidence if we may a 
photocopy of the sign and return the original to the bulletin board, if 
there is no objection. 

PRESIDING EXAMINER: How do you wish the photocopy to be 
marked for identification ? 

MR. NEWFIELD: Marked as Fields Exhibit -- No. 2, would it not ? 

PRESIDING EXAMINER: Yes. The document will be so marked. 

(DOCUMENT REFERRED TO WAS MARKED FOR IDENTIFICATION 
AS FIELDS EXHIBIT NO. 2.) 

* * * * 
[Tr. 1306] 
Tampa, Florida 
March 3, 1961 
* 

ss [Tr. 1307] 
ARTHUR A. GLADSTONE 
a witness appearing for and on behalf of the Federal Communications 
Commission, having been previously duly sworn, resumed the stand and 
was examined and testified further as follows: 

DIRECT EXAMINATION 
BY MR. DeVORE: 
* 


x= * 


*x 


[Tr. 1318] 
Q. I'm sorry to have interrupted you. Will you please continue 
now with the relation of the conversation between yourself and Mr. Pinson 
on March 12, 1958. A. Yes. 
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I think I was saying that I asked Mr. Pinson as to what his interest 
was in this station, and he indicated in response that Mr. Fields was 
his father-in-law and that he, Mr. Pinson, being familiar more or less 
with the technical aspects of the operation, was calling in Mr. Fields' 
pehalf in order to straighten out whatever difficulty there might be. 

Of course, at this time he had not yet received our letter. : That is, 
Mr. Fields had not yet received our letter of March 12. And Mr. Pinson 
desired to know what was the reason that we had sent the telegram, and 
I explained to him that we had sent the telegram primarily because of 
what we had read in this newspaper story, that this raised some question 
in our minds as to what affiliation he had with the station, and by that 
time, as a result of reading the story, we coordinated from an examina- 
tion of the files the fact that the control point for Mr. Fields’ station was 
at the same address aS the control point for Mr. Pinson's two-way sta- 
tion in Tampa. And I asked whether the control point was in fact at the 
same place, and he said yes, that it was in his office in Tampa and that 
the two control points 

| 


[Tr. 1319] 


were operated together by his -- Mr. Pinson's -- telephone answering 


personnel. | 

I then pointed out that this did raise a question, that this went 
directly to the core of what we had in mind as a result of reading the 
newspaper article, and that we would wish to be assured that any opera- 
tion or transaction by Mr. Fields was in fact an arm's-length transaction 
conducted by and in behalf of Mr. Fields solely and was not an effort by 
some subterfuge to obtain for Mr. Pinson the Tampa signaling operation 
which we had previously indicated to him we would not give on this 
basis without some further showing. | 

Mr. Pinson assured me that the operation was a bona fide arm's- 
length transaction conducted by his father-in-law. In fact, I remember 
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agreeing with him that, of course, his father-in-law had a right to go 
into business if he so desired, provided that the bona fides of the trans- 
action were clearly maintained. 

Mr. Pinson wished to be advised as to what would be required in 
order for Mr. Fields to comply with this basic requirement that I had 
indicated, and what we would require by way of assurances to show that 
this was the fact. And, so, I proceeded to outline to Mr. Pinson the things 
which would be desirable and which would be convincing in this regard 
and, I might say in my opinion, as a minimum requirement in order to 
demonstrate to the Commission actual control as required 


[Tr. 1320] 
under the statute and our rules. 

What I indicated to him was the following: I said Mr. Fields will 
have to show and, in fact, supply all of the money required for invest- 
ment and operating expenses of this facility. All the billing, advertising, 
soliciting, collection of accounts and other relations with the public 
must be conducted in Mr. Fields’ name exclusively and clearly. There 
should be no intermixture of the business of Mr. Fields with the business 
of Mr. Pinson apart from the actual dispatching which Mr. Pinson's 
employees might do for Mr. Fields, or the other clerical office routine 
which they might follow. 

Mr. Fields assured me that this was in fact what was being done -- 

Q. Mr. Gladstone -- A. I meant Mr. Pinson. 

And he went on further and stated that Mr. Fields had in fact put 
up the money. He represented to me that he and Mr. Fields together had 
purchased two transmitters from Robert Dollar, that one had been sold 
to Mr. Fields, that Mr. Fields had paid for it, and that they would follow 
faithfully and explicitly the directions which I had given. And he wanted 
to know what further he could do. In fact, at that point he pressed that 
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we, on his assurances to me, would proceed to reinstate the station. 
1 indicated to him that this could not be done and 


[Tr. 1321] | 

would not be done until we had an opportunity to consider a response to 
the letter that was going out that date. 

We then embarked upon a further conversation relating t to the TVI 
problem, and I suggested that it would be desirable, if we were to re- 
instate this grant, that Mr. Fields apply for a modification of license so 
as to get off the 40-megacycle frequency onto a 30-megacycle-band 
frequency and get out of his difficulties. 

Mr. Pinson raised some question with me as to whether the lower 
band frequency was not under application at that time by Mr. Don Erwin 


in Sarasota, and I told him I did not believe that to be the case, that, so 
far as I knew, that frequency was available. And that just about covers 


the conversation. : 


Q. Did you in fact send out a letter on March 12, 1958? A. Yes, 
we did. 

Q. To James C. Fields? A. Yes, we did, and it has sendy been 
referred to. 

Q. What was the next thing that occurred with regard to the James 
C. Fields station? A. Well, the next thing that occurred was that on 
March 18, 1958, again in the morning, Mr. Pinson appeared at my Office, 
which was then in the New Post Office Building, Washington, and my 
secretary advised me that he was there and wished to see me. I asked 
Mr. Palik to come in to my | 


[Tr. 1322} | 
office. I told Mr. Palik, when he came in to my office, that I wanted him 
to remain with me while Mr. Pinson was there. 


* * * * 
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[Tr. 1331] 


*x 


[Tr. 1332] 

Well, what we have to do about it, of course, is attempt to evaluate 
it and to determine whether this warrants some further action. By "we" 
I mean myself and the staff. 

We recognized that this was a problem that would have to be faced 
in the comparative hearing between these parties, between Mr. Rosenson 
and Mr. Pinson and his corporation. And, of course, we have a respon- 
sibility under the statute to see that a complete record is made and that 
all the facts are brought out, and, certainly, that any possible question of 
disqualification which this would raise, if true, is fully developed. 

So we obtained authorization to come down and make an on-the- 
spot investigation, it not being our desire, intention or purpose to rely 
on what someone else presents which may not be the whole story. And 
so it was that at the’ end of March in 1959 Mr. Harrison of my staff and 
myself came down to this area to conduct such an investigation. 

__' BY MR. DeVORE: 

Q. During your investigation did you have any conferences with 
either or both Mr. Fields and Mr. Pinson concerning the operation of the 
Tampa one-way signaling station? A. Yes, we did. 

‘Q. When and where did these conversations take place? Who was 
present? And what’was discussed? A. The first conference with either 
of the two gentle- 


(Tr. 1333} 
men that you named occurred on the afternoon of March 30, and March 30 
was a Monday and was the first working day following our arrival in the 
community. 


[1334] 
347 


Well, my first conversation with Mr. Fields was, as he related in 
his testimony, over the telephone. I called him at home. I told him who 
I was. I told him that I wished to speak to him about the Tampa one-way 
station of which he was the licensee. I offered to come to his home if that 
would suit his convenience. He said, I think as he related here, that he 
had guests and that he preferred to see me in Mr. Pinson's office. So 
we made an appointment for the afternoon of the 30th in Mr. Pinson s 
office. 

In the afternoon -- and this was shortly after lunch; I can't be 
precise about the time -- we arrived in Mr. Pinson's office. Mr. Fields 
was there as I recollect. We went in to Mr. Pinson's private office. 

By "we" I mean Mr. Harrison, myself and Mr. Fields. And we sat down 
to talk. 

Mr. Fields immediately raised with us the question of why we were 
conducting any investigation, why we were interested in him and his 
operations, and I replied that we could not at this time relate to him 
specifically the reason but that what we desired to find out was the nature 
of his operation, the extent to which he participated in it, the extent to 
which Mr. Pinson participated in it, and, in substance, 


[Tr. 1334] 
learn all about the operation and the interrelationships of Mr, Pinson 
and Mr. Fields. 

I can frankly say that Mr. Fields was not particularly satisfied with 
that reply, and, I think, quite naturally, wanted to know more, but I in- 
sisted that we could not at that time discuss anything further with him. 

I did assure him that before we left the area we would seek to have 
another meeting with him, and would at that time go into a full discussion 
of the entire situation. | 
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Mr. Fields indicated a willingness then to tell us what he could, 
and I asked him a number of specific questions, including, for example, 
what rate did he charge for the service. He said he didn't know. 

I asked him if he had a tariff. He said he didn't know. 

I asked him if he knew what Part 21 of the rules was. He said no, 
he wasn't familiar with it. 

And to all of these questions his additional reply was, "I leave it 
all to Charles." 

I asked him what supervision he maintained over the operation. 
He asked, in effect, what do you mean by supervision? I said, "Well, do 
you go into the office? Do you look into the manner in which the opera- 
tion is conducted? ‘Do you give instructions to the operators and dis- 
patchers? Do you attempt to ascertain whether there are any customer 
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complaints? Do you supervise solicitation, billing and so forth?" And 
to all of this he replied no, that he had nothing to do with it, and he ex- 
plained that he put up the money for this, he said, because he believed 
that Charles had dropped the Tampa application because of some prob- 
lem that he had with the Commission, but he hadn't been advised as to 
what that problem was, and that Charles had not gone further subsequently 
with the Tampa operation because of lack of funds. And Mr. Fields said, 
in effect, I gave him the money to go into this; I thought it would be a 

good investment for me; and Charles is running it. 

At the end of an interval of this discussion Mr. Pinson arrived on 
the scene. Mr. Pinson greeted Mr. Harrison and myself effusively, said 
he was glad to see us, said that he knew in advance that we were coming 
down, that he had instructed his staff to be fully cooperative and to do 
everything that we wanted; in fact, he then asked, "Have you gotten 
everything you wanted? Is everybody cooperating ?" I said yes. 
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There was some more general discussion which pretty much went 
over the ground that I have previously related that we went over with Mr. 
Fields. It was then mid afternoon, I would say, and Mr. Pinson asked 
whether Mr. Harrison and I would not like to go over to Tampa to look 
at the Tampa operation and view its operation. We indicated we would 
be very happy to do so; we desired it. 

We went in Mr. Pinson's automobile. He drove us over to Tampa. 
We discussed things more or less cordially. Mr. Pinson was proudly 
exhibiting the way his two-way operation was conducted, he had a unit 
in his car and he showed us how it operated, and so on. When he brought 
us to Tampa, he then brought us to premises 708 Florida Avenue and 
introduced us to the operators there and showed us around, he showed 
us the physical facilities, the method of operation, et cetera, and then at 
the conclusion of our visit he drove us back to St. Petersburg and by the 
time we arrived at St. Petersburg it was getting dark. We thanked him 
for the opportunity to see the premises. And, as he has said, we had a 


government car and when he left us -- or when we left his car, we got 


in the government car and we drove away. 

Q. Did you have any subsequent conferences with Mr. Fields and 
Mr. Pinson during your investigation? A. Yes, sir. On April 1, 
which puts us in the second day after the events I have just SEEET SS we 
hadacall. I 
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don't remember now whether this telephone call was received the pre- 
vious evening or that morning but as a result of the telephone call we 
went to Mr. Pinson's office and we got there in the morning. We had 
some further discussions with Mr. Pinson. Pinson, of — was also 
anxious to know the purpose of our investigation and why we were there, 
and I was as diffident with him as I had been with Mr. Fields in revealing 
the purpose, 
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the ultimate purpose of our business other than to say that what we 
wanted was to learn all we could of the operations of Mr. Fields and the 
interrelationships of Mr. Fields and Mr. Pinson. 

At this discussion on April 1 we had some discussion about the 
ledger sheet No. 145 and again went over the question of the erasure on 
that sheet. At this time I again asked Mr. Pinson to explain to me the 
circumstances relating to the delivery of the check of March 3d of Mr. 
Fields and its deposit on March 12th, and again Mr. Pinson told the 
same story, that he had told in Washington. 

I might say at this conference Mr. Harrison was present. Mr. 
Harrison was present with me at all times throughout this investigation 
in Florida. 

And Mr. Pinson pointed to a cigar box which was on the top of his 
desk and he said, "That is the box in which I have the stuff,” and lifted 
the cover and there were some items in there which I did not examine 
closely, other than that there 


[Tr. 1338] 
were papers. And he said, ‘What we do, we get these things in the mail 
and we put them in the cigar box and they stay there until somebody has 
time to go to the bank and then we make the deposit.” 

And he again assured me the check had been delivered March 3 and 
deposited the 12th and the reason for not depositing until the 12th was 
that no deposits had been made in the interim between March 3 and 
March 12. 

I then asked him who was the bookkeeper at the time of this trans- 
action with Mr. Fields in March of 1958, and he first identified as the book- 
keeper a Joann Wiles, I think it is. On further questioning as to where 
this Miss or Mrs. Wiles might be found it developed that she was de- 
ceased. And we then went into a discussion to ascertain who previous 
and subsequent employees handled his books and he identified a Mr. Bomhard. 
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At this time we also discussed -- oh, we made a request to look 
at his corporate books and records and tax returns, and Mr. Pinson 
explained to us that some of the books and records were not available 
and that his accountant had these documents, that there were no tax 
returns because the corporation up to that time had not filed any tax 
returns since its operations had been conducted at a loss. | 

That just about sums up the conference at that time. Following 
this conference with Mr. Pinson and on the same date, | 


[Tr. 1339] | 
at the same time but following this discussion Mr. Fields arrived and 
Mr. Fields and Mr. Pinson were both present together. At that time I 
asked Mr. Fields if he would present to us the original of the check of 
March 3, 1958 which he had delivered to Mr. Pinson and present his 
check book with the stubs that would reveal the issuance of that check 
and the checks immediately preceding and following. | 

Mr. Fields stated that he did not feel he should produce that ma- 
terial, that that would be an invasion of privacy. I might say by way of 
background to this that it had already been revealed to us that Mr. 
Fields kept no separate books of his own in relation to his business or 
account books or ledger books or check books or anything else. 

I explained to Mr. Fields that under these circumstances where 
there is a comingling or merger of one's personal business with a 
regulated business, which is what he presumably was in, that the licens- 
ing authority or regulatory authority had a right to scrutinize all of the 
material where the comingling had occurred; that this was just an un- 
fortunate problem but it was effectively the law. And I pointed out to 
him that under Section 220 of the Communications Act that the Commis- 
sion and its duly authorized employees and agents have a right of access 


at all times to the business accounts, records, et cetera, 0 a regulated 
entity. | 


* * * * 
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[1348} 
PRESIDING EXAMINER: The hearing will be in session. 
BY MR. DeVORE: 

Q. Mr. Gladstone, did you have any further meeting with either 
Mr. Fields or Mr. Pinson during your April, 1959, investigation? A. Yes, 
sir, we did. 

On the morning of April 3, the day after the events that I had pre- 
viously related, at about five or ten minutes of eight in the morning we 
received a phone call at the place we were staying from Mr. Pinson and 
he seemed quite eager to make contact with us, and what he said to us 
was, "Will you please come right down to the office ?" And I indicated that 
we were just getting up and that it would take us some reasonable interval 
to get dressed and have breakfast, but that I thought we could conveniently 
get down to the office about 9:30. So an appointment was made to do that. 

When we came down to the office Mr. Pinson took us again into his 
own private office, and there exhibited to us certain original ledger cards 
and original ledger sheets, and he explained that the entries on the ledger 
cards did not match the entries on the ledger sheets, and he further indi- 
cated that these documents were documents that had been prepared by 
his former bookkeeper Mr. Bomhard, and he stated -- and I now wish 
to quote -- that Bomhard had "changed these records in order to frame 
[him] (Pinson).” 


[Tr. 1349] 
And then he went on and indicated that he had fired Mr. Bomhard back 
in May or June of 1958. And he alleged certain other complaints about 
Mr. Bomhard. He said Mr. Bomhard had stolen some of his accounts 
and gone to work for a competitor and done certain other things which, 


if true, might raise some questions. 
MR. NEWFIELD: I'm sorry. I couldn't hear that last statement. 


| [1350] 
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PRESIDING EXAMINER: Will the reporter read it back, please. 
(The record was read by the reporter.) 
THE WITNESS: About Mr. Bomhard. 
Mr. Pinson offered to have the material which he showed! us 
photostated and supply us with copies, and we agreed that, if he: wished 
to do that, we certainly would pick it up and take it with us. And he said 
he thought he would have it ready the next day, and asked us to drop in 
the next day and pick it up. 


The next day -- April 4-- we stopped by at Mr. Pinson's | premises -- 
I don't recall the time of day -- in order to pick up this material, but 
we were advised by Mr. Pinson that it was not yet ready. And, so, I 
suggested that if he thought it was material, he should mail it to us and 
we would receive it in Washington. And that is the end of our activities 
in Florida. : 

[Tr. 1350] | 

We subsequently returned to Washington, either the next day or the 

day after. | 
BY MR. DeVORE: | 

Q. During any of the occasions when you visited the offices either 
in St. Petersburg or Tampa or at the times when you had discussions 
with Mr. Fields or Mr. Pinson were you shown an amendment to the 
March 13, 1958 employment contract between Mr. Fields and Mr. Pinson 
which, in effect, would change and did change the percentage to be paid 
Mr. Pinson from 30 percent to 50 percent? A. No, sir, we were neither 
shown such a document nor were we advised of the existence of such a 
document, nor of its terms. 

Q. Shortly after your investigation in April 1959 and when you re- 
turned to Washington, did you have an additional contact with Mr. Pinson? 
A. Yes, sir, I did. 
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Q. Would you relate what occurred at that time? A. On April 7, 
at some time during the day, Mr. Pinson arrived at my office, which 
still was in the New Post Office Building. My secretary advised me that 
he was there and wished to see me. I asked Mr. Harrison to come in to 
my office, and I then invited Mr. Pinson to come in. 

Mr. Pinson came in and at that time handed to me these documents 
which I have here. These documents consist 


[Tr. 1351] 
of photo-processed copies of certain ledger sheets and certain ledger 
cards which I believe to be the sheets and cards which he had shown me 
the originals of on April 3 and which he had discussed at that time, and 
he so identified them. 

At that time he also showed me some additional ledger cards and 
sheets which he said contained similar alterations or mismatches of 
entries, and he asked me if I was interested in obtaining those, and I 
indicated that I thought that the material he was then submitting was 
probably sufficient to demonstrate the point he was trying to make. 

When he handed me these documents -- and I say these are the 
documents which he theretofore was supposed to deliver to us in Florida -- 
I made a note contemporaneously; in fact, while he was talking; attached 
that note to the documents, and the note is still here. That is all that Mr. 
Pinson handed to me. That is all that I received from him. 

This material was put in the file relating to the case, and has re- 
mained there constantly since. 

Q. Mr. Gladstone, Mr. Pinson in his testimony made some state- 
ment as to the relative proportion of the mobile radio operators which 
operated under a contract with a telephone answering service. Do you 
have knowledge of the situation in the industry either at the time when 
Mr. Pinson 
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[Tr. 1352] 
and Mr. Fields contracted or presently? A. Yes, Ido with respect to 
both that time and the present time. 
* * * * * 
[Tr. 1378] 
CROSS-EXAMINATION 
By MR. NEWFIELD: 


[Tr. 1382] 

Q. I will ask you to state whether you refer to the Gocamenk on 
which you found a notation as a ledger card or ledger sheet. A. Ican be 
very specific, that the document that I am referring to has already been 

referred to as a ledger sheet. It bore the number 145. It had on it an 
entry which indicated March 12 and reflected a transaction with James 
C. Fields relating to a conditional sales contract and the receipt of a 
check which was in the amount, I think, of $741.77. In other words, it 
reflected the transaction that Mr. Fields and Mr. Pinson had already 
referred to. | 


[Tr. 1383] 

Q. And you say that the fact that the check was not negotiated or 
cleared at the bank until March 12 was confirmed in your judgment by 
this Ledger Sheet No. 145? A. No, sir, I did not say that. 

Q. What did yousay? A. I said that examination d the reverse 
side of the check showed that it had been deposited in a bank on March 12, 
1958. 


Q. You didn't use the word "negotiated" in your original testimony? 
A. I said "deposited" perhaps, but what I meant was negotiated, and if 
there is any doubt about it I now say negotiated. If deposited is a suit- 
able word, more readily intelligible, I will use the word deposited. 
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Q. I think you used the word negotiated originally. I thought you 
were taking exception to my question because I used the word negotiated. 
A. No, sir, I don't take exception to it on that account. You said my 
understanding at the time the check was negotiated was confirmed as 
reflected in this ledger account. I did not say that because the ledger 
account perhaps is a self-serving declaration. But the endorsement of 
the bank on the check is indisputable evidence as to when the check was 
left with the bank. 

Q. What was your statement then, and what is your 


[Tr. 1384] 
statement now -- A. I have just made my statement. 
Q. Asto -- 
May I complete my question ? 
A. Certainly. I am sorry I interrupted you. 

Q. As to the confirmation which you found on this occasion of the 
fact which you have just referred to, namely, that it clearly appears 
that the check was cashed at the bank on the 12th day of March. A. I did 
not say it was cashed at the bank. I did not know whether it was cashed 
at the bank. I am not trying to quibble with you, Mr. Newfield, but neither 
will I permit you to put words in my mouth. 

PRESIDING EXAMINER: Well, let us not have -- 

THE WITNESS: What I am saying is that examination of the check 
shows that it purports to have been executed on March 3. Examination 
of the back of the check shows that it was first presented to a bank, 
whether for cash or deposit I don’t know, but it was first presented to a 
bank for handling on March 12. I said that I noted that on Ledger 145 
there is an entry relating to this transaction which reflects in Mr. 
Pinson's books the entry of this receipt on March 12. 
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I stated further that this one line on the sheet bears an erasure. 
| 
[Tr. 1385] | 
Q. And did you not also state -- Do you not now state that that 
entry, to which you refer, confirms the date of March 12 as the date 
upon which the money was -~ rather, the check was presented t to the 
pank, the first bank for payment? A. Well,I don't know whether 
this is so or not. All I can state is that Mr. Pinson’s books indicate, by 
virtue of this entry, that the amount was recorded on his books on 
March 12. | 
Q. Are you now saying that you didn't use the term “confirmed” 
in your prior testimony ? A. I won't say that, Mr. Newfield, a I may 
have said it. | 
Q. You don't disavow that word now, do you? A. No, I don't 
disavow it. I think it is a matter of indifference. I think that your ques- 
tioning has clarified my thoughts on it, and if there is any doubt now 
between what I said on direct and what I say now, I more clearly reflect 
my intention now. | 
Q. Is it not a fact, Mr. Gladstone, that your examination at that 
time, of the original Ledger Sheet 145 which was exhibited to you by 
Mr. Pinson, indicated that there was an obvious erasure of the entry to 
which you just referred? A. I think I have already stated that, that 


there was an obvious erasure on the sheet, if I understand the question 
| 

[Tr. 1386] 

correctly. | 
MR. DeVORE: Mr. Newfield, it might be helpful if you would show 

that sheet to the Examiner. I think everybody else here has seen it ex- 

cept the Examiner. 
MR. NEWFIELD: Yes, I would be very happy if the Examiner would 


care to look at it. 
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PRESIDING EXAMINER: No one has disputed the fact that that 
single entry does show an erasure, as I understand the testimony. Is 
that not correct, Mr. Newfield ? 

MR. NEWFIELD: That is correct. 

PRESIDING EXAMINER: Mr. DeVore? 

MR, DeVORE: Yes. 

PRESIDING EXAMINER: Thank you. 

BY MR. NEWFIELD: 

Q. Now, Mr. Gladstone, I will invite your attention to that sheet, 
to the sheet which I'am now showing you, which purports -- It is num- 
bered 145, Charles P. B. Pinson, Inc., a ledger sheet, and I will ask 
you this question: 

Does this appear to be the same sheet that you saw in Washington ? 
A. It does indeed. 

Q. You recognize it as such? A. I do, yes. 

Q. No doubt about it? A. Not a doubt, no, sir. 


[Tr. 1387] 
Q. May I askiif you will state upon examination whether or not 


you see any indication of any change whatever in the sheet as it is now 
shown you from what it was at that time? A. I cannot say whether 
there are any other changes on there, because I paid no attention to any 
other legend that may appear on there. The entry that I see there is the 
one that I recognize, and that appears to be the same sheet, and that is 
the best I can do for you at this time. 

Q. Thank you. That is quite sufficient. 

MR. DeVORE: Mr. Newfield, may I see that sheet you exhibited 
to the witness ? 

MR. NEWFIELD: Certainly. Mr. DeVore, I would be very happy 
to make the sheet available to you, if you wish, to have photocopies made 
of it. 
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MR. DeVORE: I have no desire to have photocopies made of the 


sheet. 

MR. NEWFIELD: I beg your pardon ? 

MR. DeVORE: I have no desire to have photocopies made of the 

sheet. | 

BY MR. NEWFIELD: 

Q. Mr. Gladstone, I will ask you to state whether the first refer- 

ence to the erasure about which you have testified at the conference was 
made by you. A. Yes, it was, because I raised a question about it. 


[Tr. 1388] | 
Q. I will ask you whether it is not a fact that on this same occasion 
Mr. Pinson offered to leave with you one or more photocopies of that 
same ledger sheet. A. I have no such recollection, Mr. Newfield. 
Q. You have no such recollection of any -- A. No, sir. 
Q. -- of any such offer by Mr. Pinson on that occasion 2 A. No, 
sir. 


Q. Well, to refresh your recollection, may I suggest to you that 
Mr. Pinson did make such an offer, and you declined when he stated that 
he would not like to leave it with you if the information contained on the 
sheet were made available to the public in a public file. Do you recall 
that, sir? A. No, sir. | 

Q. That conversation? A. No, I do not. 

Q. You do not. 

Are you positive that no such offer or conversation occurred? 
A. No, sir, I am not positive. I said I could not recollect such a con- 
versation. m 


* * | 
| 


[1431] 


360 
[Tr. 1431] 
x 


* * 


CROSS-EXAMINATION (Resumed) 
BY MR. NEWFIELD: 
* * * 
x x [Er 1488] * * 

Q. Mr. Gladstone, I think I began asking you a question with ref- 
erence to the bookkeepers which were employed by Mr. Pinson's com- 
pany, and was referring specifically to the occasion of your visit on 
April 1, 1959, to the offices of the company in St. Petersburg. 

What was the conversation with reference to that topic, Mr. 
Gladstone? A. I'endeavored to ascertain from Mr. Pinson the name 
or the identity of the bookkeeper who was in his employ at the time of 
the consummation and recording of the transaction of March, 1958, with 
Mr. Fields. That was -- It was in response to those inquiries that I 
received replies from Mr. Pinson. 

His first reply was to give me the name which I recollect as 
Joanne Wiles. When I inquired further as to where this Miss or Mrs. 
Wiles might be found, he related to me that she was deceased. 

Q. Mr. Pinson related this to you? A. Yes, sir. 

Q. It was obvious she could not have been the bookkeeper at the 


moment you were there ? 


[Tr. 1439] 

A. I wasn't inquiring who the bookkeeper was at the moment I was there. 
I knew who the bookkeeper was at the moment I was there. 

Q. Who was that, Mr. Gladstone? A. I believe her name was 
Helen Smith. 

Q. And I believe you stated that a man by the name of Bomhard 
was finally identified as the bookkeeper who was present during the 
month of March, 1958? A. Ultimately I ascertained that a Mr. Bomhard 
was the bookkeeper who was present during that interval, but at this 
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particular time Mr. Pinson was unable to recall whether Mr. Bomhard 
was the bookkeeper at that time or not. He merely remembered that a 
Mr. Bomhard had worked for him at some time previously. 

Q. When was it that you ultimately ascertained the identity of this 
bookkeeper? A. Shortly thereafter, through inquiries that were made 
in other places. Or I will amend that. I may have known it already on 
this particular occasion through other sources, but the identity of Mr. 
Bomhard and his placement as an employee of Mr. Pinson at the interval 
in question was ascertained definitely through sources aia of Mr. 
Pinson's premises. | 

Q. Is it not a fact that Mr. Pinson on this occasion gave you the 
name of every single bookkeeper that he had ever | 


[Tr. 1440] 
employed in the business? A. I do not so recollect and I do not believe 


this to be correct, because the only two names that I recollect are Joanne 
Wiles and Mr. Bomhard, and he was very indefinite with respect to any 
other employes. As a matter of fact, it developed at this time, through 
further inquiry on my part, that the turnover in help at Mr. Pinson's 
place was at a terrific rate as evidenced by the fact that he told me -- 

Q. Just a minute, Mr. Gladstone. | 

MR. NEWFIELD: I am going to object to the answer. : 

THE WITNESS: I would like to finish my answer. | 

MR. NEWFIELD: Not responsive. | 

MR. DeVORE: Mr. Examiner, I am going to object to the attorney 
interrupting the witness' answer. He has a right to make an objection, 
and he has the right to move to strike, but the witness should be per- 
mitted to finish the answer he is giving. ! 

PRESIDING EXAMINER: When the witness goes into matters that 
counsel believes is not responsive, I think you would follow the same 
practice, and I can't see why he should not interrupt. And the question 
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asked did not in any way, shape or form call for an answer as to the 
turnover of employes at the installation other than the bookkeepers em- 
ployed. 
That portion of the answer, as to the turnover of employes being 


terrific, is stricken. 
x * * * 


[Tr. 1452] 
Tampa, Florida 
March 6, 1961 

* 


x 


* [Tr. 1459] 
BY MR. NEWFIELD: 
Q. I will ask you a further question, Mr. Gladstone. In looking 
through the records of the bank for the month of July did you not deter- 
mine that there was an interval between July 14 and July 21 when no 
deposits were made? 
PRESIDING EXAMINER: Will you specify the year, please? 
MR. NEWFIELD: 1958. 


[Tr. 1460] 

‘THE WITNESS: I have no such recollection, Mr. Newfield. It 

may be the fact. I have no knowledge. 
BY MR. NEWFIELD: 

Q. But if thatiis the fact, again you would say you don't think that 
is material? A. Yes, sir, that is correct. 

PRESIDING EXAMINER: I would like counsel and the witness both 
to refrain from commenting on materiality of the evidence. I can see 
where it adds nothing to the record. 

BY MR. NEWFIELD: 

‘Q. Did you also observe, Mr. Gladstone, that there was an interval 

in the making of deposits from April 30 -- 
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PRESIDING EXAMINER: We will go off the record and permit the 
reporter to take this call. | 

(At this point a short recess was taken, after which the hearing 
was resumed.) 

PRESIDING EXAMINER: We will return to the record. 

The record will show that the reporter has had enporiets to 
as the call. | 

R. NEWFIELD: I withdraw the previous question asked before 
the short adjournment. 
BY MR. NEWFIELD: 

Q. Mr. Gladstone, I will ask you if you did not discover, in looking 
at the bank records in 1958, that from May 22, on which date one deposit 
was made, no deposit was made 


[Tr. 1461] 
until the 2nd of June, on which two deposits were made? Do you recall 
seeing that? A. No, sir, I have no knowledge of that. 

Q. Do you have any knowledge of the fact, from your examination 


| 


of these records, that no deposit was made from July 14 to the 21st? 
A. No, sir. | 
PRESIDING EXAMINER: These dates all refer to 1958, do they 
not ? 
THE WITNESS: Yes. 
BY MR. NEWFIELD: 
Q. And that no deposit was made between July 1 and July 7? A. No, 


sir. 


Q. Did you notice that from November 4, 1958, a period of 15 days 
elapsed before the next deposit was made? A. No, sir. 
Q. You didn't see that? A. No, sir, I didn't look for & 
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Q. You mean you subpoenaed all these bank records for the en- 
tire period and didn't look after the period of March 12? A. No, sir. 
We looked at all the records. We looked at various portions of the rec- 
ords for different purposes. Our purpose in looking at the dates of 
deposit slips, as I testified previously -- 


[Tr. 1462] 

Q. I object -- 

MR. NEWFIELD: Mr. Examiner, I object to the witness giving an 
explanation as to what his reasons and purposes were, which is not re- 
sponsive to my question. 

MR. DeVORE: Mr. Examiner, let me point out that the attorney 
has asked a question which calls for an explanation. He asked didn't 
you look at these other periods, and implying that there was something 
wrong with not looking at these other periods, and I think the witness is 
entitled to explain the reason why he didn't look at the other periods. 

PRESIDING EXAMINER: Will the reporter read the question 
back, please. 

(The record was read by the reporter.) 

PRESIDING EXAMINER: I think the witness’ answer was respon- 
sive to the question, Mr. Newfield; the question is asked in the context of 
did he look after March 12. He was responding that he did look, but for 
other purposes. 

THE WITNESS: May I finish my answer? I was interrupted in the 
middle. 

MR. NEWFIELD: I object to him adding to that period which I 
think is completely unresponsive and gratuitous. 

PRESIDING EXAMINER: I have overruled the motion to strike. 

Will you continue, Mr. Gladstone. 
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THE WITNESS: If I may finish my answer, what I was 
[Tr. 1463] | 
explaining was that we looked at all of the records, but we looked at 

various portions of the records with different objectives in view and for 
different reasons. We looked at the sequence of deposits for the period 
from January 1 through March 12 because that seemed to us t9 be ma- 
terial. | 
I have no knowledge of the sequence of deposits at other times be- 
cause I did not specifically look at them. 
MR. NEWFIELD: I move to strike that last answer completely. 
PRESIDING EXAMINER: The motion to strike is denied. It was 
completely responsive, Mr. Newfield. 
BY MR. NEWFIELD: | 
Q. I take it then, from the answer you have just given, that you 


likewise didn't notice that a period of nine days elapsed from the deposits, 
eight deposits which were made on November 13, 1958? A. I do not 
know whether that is so. 
MR. NEWFIELD: I have not asked these last two questions prop- 
erly. I would like to clarify that, Mr. Examiner. 
BY MR. NEWFIELD: 
Q. I will ask you, Mr. Gladstone, if you observed that no deposits 
were made from October 20, 1958 until November 4. A. I have no knowl- 
edge of that. I don't know whether that is correct. I don't know whether 
your statements as to the other items are correct, and I am hopeful Iam 


not implying that they are by my answer. I have no knowledge of these 


[Tr. 1464] 
things because I didn't look at them. 
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Q. Would you like to look at the bank deposits? A. No, sir, I 
would not. 

Q. And verify -- 

PRESIDING EXAMINER: Mr. Newfield, if you wish that evidence 
to come in, I request that you put it in through your own witness on re- 
buttal. 

BY MR. NEWFIELD: 

Q. Mr. Gladstone, I think on direct testimony you stated that you 
had your first conference with Mr. Fields on March 30, 1959, a Monday. 
Is that correct? A. That is correct. 

Q. And am I correct in my recollection that you stated that the 
first conversation was as related by Mr. Fields on the telephone? A. That 
is correct also. 

Q. And he asked you why you were there to investigate? A. Yes, 


Q. And at that time you didn’t indicate any specifics at all, did 
you? A. No, sir, other than to say that we were interested in learning 
about his operation in Tampa and the interrelationships of his operation 
with those of Mr. Pinson. 

Q. And he pressed you for further information which you did not 
then give him ? 


[Tr. 1465] 
A. That is correct. 


a * 


[Tr. 1500] 
Q. Have you had any further discussions with Mr. Rosenson dur- 
ing the course of this hearing? A. I have exchanged many pleasantries 
with Mr. Rosenson during the course of the hearing. I have asked him a 


few questions about|matters such as when his counsel would appear and 
other things. He has asked me a number of questions. Indeed, so have you. 

Q. You haven't exchanged any pleasantries with me, have you, Mr. 
Gladstone ? 
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MR. DeVORE: I object to the question as immaterial. 
PRESIDING EXAMINER: The objection is sustained. 

BY MR. NEWFIELD: 
Q. You have a very strong feeling, do you not, about this case 


| 


and about this case personally, Mr. Gladstone ? 

MR. DeVORE: I object to the question. The witness’ subjective 
feelings are not material to this proceeding. It isa eect, to 
determine the facts and with relation to the operation of Mr. Pinson and 
Mr. Fields. 

PRESIDING EXAMINER: I think it is proper to attempt to show 
bias on the part of the witness. | 

THE WITNESS: I have no strong feelings in any direction, Mr. 
Newfield, except to try and develop the facts on this record. | 


(Tr. 1501] | 
BY MR. NEWFIELD: 
Q. You have not resented accusations which Mr. Pinson has made 


to you personally? Or about you personally? A. Resentment is a strong 


word. 

PRESIDING EXAMINER: Mr. Newfield, I have foreclosed ques- 
tioning with reference to those matters in view of the Connon s rul- 
ing on them previously in the proceeding. I am again foreclosing ques- 
tioning on them. 

MR. NEWFIELD: I offer them, Your Honor, only on the question 
of bias to the extent that they may show bias, not going into the details. 

PRESIDING EXAMINER: I will permit the question only whether or 
not Mr. Pinson did make accusations. 

BY MR. NEWFIELD: 
Q. That is correct, is it not, Mr. Gladstone? A. Yes, it is. 
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Q. And you feel they are unjustified? A. I know they are unjusti- 
fied. 

Q. You don't feel very kindly toward Mr. Pinson for that reason, 
do you? A. It is not a question of whether I feel kindly or unkindly. 
That is a loaded question. My feelings are a matter of complete indif- 
ference, Mr. Newfield. All public servants are from time to time sub- 
jected to aes kind of thing. 

* 


* x * 


[Tr. 1520] 
* *« 
RECROSS EXAMINATION 
BY MR. NEWFIELD: 


= % * 


x 


[Tr. 1527] 

Q. What time was your appointment with Mr. Fields? <A. I just 
don't recollect. It was around that time when we presented ourselves. 

@. And he was not present? A. I already told you I don't recall 
whether he was present when we arrived or came afterward. 

Q. Iam speaking of Mr. Fields, not Mr. Pinson. A. Iam speak- 
ing of Mr. Fields. Whenever it was that Mr. Fields appeared, whether 
he was already there or came in subsequently, then the three of us went 
into Mr. Pinson's private office which was opposite the area where Miss 
Smith performed her functions and we were seated there, the three of us, 
when Mr. Pinson arrived later. 

Q. You had met Miss Smith previously before you left for lunch, 
I believe you stated? A. That is what I said. 

Q. And was Mr. Harrison there on this occasion? A. He certainly 
was. 

Q. And did you identify yourself when you first spoke to her? A. We 
identified ourselves immediately upon meeting -- the first contact with 
anyone in Mr. Pinson's office by presenting the official Commission 


identification card which we carry. 
* x * % * 
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[Tr. 1531] 
Q. Do you not recall asking her about her citizenship and she 
told you she was a native of Scotland? A. That could be. I have a 
vague recollection that she talked with a slight accent and we may have 
asked her about it just by way of being pleasant. i 
Q. Do you not recall that she told you that she was a subject of 
Great Britain and had not become an American citizen? A. She may 
have but, Mr. Newfield, I don't recall. It has no materiality to me and 
Itry to keep my mind uncluttered with things of that nature that are 
unimportant. 
MR. NEWFIELD: I move to strike the last statement as being 
unresponsive and a conclusion. | 
PRESIDING EXAMINER: The motion is granted. I do wae to 
point out it was a repetitive question, too. 
BY MR. NEWFIELD: 
Q. After you returned from lunch is it not a fact that you went 
into Mr. Pinson's office and were going through some of the files and 
correspondence on his desk before Miss Smith returned from lunch ? 
A. No, sir, that is not so. | 
Q. Did you look at any other files or documents or correspondence 
at any other place after you returned from lunch before any employee of 
the Pinson company was present? A. No, sir. ! 
Q. Did you do it on any other occasion ? 


[Tr. 1532] 
A. No, sir. ! 
Q. At notime during your visit to St. Petersburg, is that correct ? 
A. At no time at any time at any place have I or my associates within 
my purview looked at any material or documents without authority and 


consent of the person to whom such documents belonged. 


[1532] 


370 


Q. Now, I want to ask you this, Mr. Gladstone, concerning the 
bookkeeping setup. You did ask her general questions about that, did 
you not? A. Yes, I did. 

Q. And you also asked her some questions about pocket paging in 
Tampa, did you not? A. Yes, I did. 

Q. And did you not ask her: was it billed separately? A. I did. 

Q. And what response can you recall that she gave you to that 
question ? 

MR. DeVORE: Mr. Examiner, I am going to object on the basis 
of hearsay evidence. 

PRESIDING EXAMINER: I am sustaining the objection. I do not 
wish to get into the hearsay field again. 

* * * 
[Tr. 1534] 

Q. When you were examining this advertising and other literature 
in the outer office there where the bookkeeper is seated -- is that cor- 
rect? A. That is correct. 

Q. Is it not a fact that when she returned from the rear of the 
building with this card I have exhibited to you that you were going through 
the filing cabinet ? A. If we were going through the filing cabinet and 
I can't remember whether we were at this instant or not, whenever we 
commenced going through them it was with her consent and in her pres- 
ence. Now, if we started while she was in the room I would think we 
continued the effort while she was out of the room. 

Q. Did you ask her what office she held in the corporation? A. Yes, 
sir. ° 

Q. What did you ask her specifically? A. I asked her what her 
position was and she identified herself as the bookkeeper. She also 
stated to us that Mr. Pinson had advised her about our visit and she was 
to give us every assistance and cooperation. 
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Q. Do you recall referring to the delinquent account letters 


which were on her desk and showed her one in particular addressed to 


Burns Air Conditioning and Heating? A. Yes, I do. 
* * * x * 
[Tr. 1537] 
BYRON E. HARRISON 
was Called as a witness on behalf of the Federal Communications Com- 
mission and being first duly sworn was examined and testified as follows: 
* * * * * | 
[Tr. 1556] 
* * 
CROSS-EXAMINATION 
BY MR. NEWFIELD: 
* 


* 


* 


(Tr. 1562] 
Q. Is Miss Smith the one that "has a rather -- hada 


[Tr. 1563] 
rather heavy Scotch brogue? A. Very definitely, yes, sir. 

Q. Do you recall Mr. Gladstone asking her whether or not she 
had an FCC license? A. No, sir. I don't recall him ever asking her 
for an FCC -- 

Q. Do you recall any questions along the line of her citizenship ? 
A. No, sir, no questions whatsoever as to her citizenship. : 

Q. Do you recall how long it was you worked there in the morning, 
Mr. Harrison, before you went to lunch? A. Well, asI recall, we left 
for lunch at around 12:00 or 12:30 that day. I can't be sure. 

Q. And do you recall where you went and how long you remained 
or what time you returned? A. As to where we had lunch that day, I 
do not recall. I would say that we were gone about an hour. | 
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Q. And when you returned was Miss Smith present? Do you re- 
call seeing her when you returned, or did she return sometime, a short 
time thereafter? A. Miss Smith was in and out that afternoon. I can't 
say positively that she was there when we returned. Mr. Fields was 
there, but I am not sure whether Miss Smith was there at that moment. 
But she was there during the afternoon. 

* * * 
[Tr. 1565] 
FRANK PALIK 
a witness appearing for and on behalf of the Federal Communications 
Commission, having first been duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. DeVORE: 
x x *x 
[Tr. 1569] 

Q. Can you now answer my other question concerning whether you 
had any conversations with Mr. Pinson relative to the two applications ? 
A. Yes. Mr. Pinson came to Washington and appeared at my office, and 
I repeated the same line of reasoning, and again said to Mr. Pinson that 
I did not, would not recommend a grant without a hearing unless there 
were suitable amendments filed to the applications. 

Q. Mr. Palik, did you participate in a conversation over the tele- 
phone on March 12, 1958 between Mr. Gladstone and Mr. Pinson? A. Yes, 
I did. 

Q. Can you relate what occurred during that telephone call? A. On 
March 10, 1958 the Commission revoked or, rather, 


[Tr. 1570] 
rescinded its earlier action of granting a license to Mr. James C. Fields 
for his one-way signaling station in Tampa. 
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On March 12, 1958 Mr. Pinson called Mr. Gladstone and at the 
outset of the conversation Mr. Gladstone told Mr. Pinson that, with 
his consent, he would like to put me also on the telephone conversation 
because some engineering questions might arise. Mr. Gladstone indi- 
cated that the matter -- : 

Let me repeat. 

Mr. Gladstone inquired as to the nature of the business that Mr. 
Pinson was calling about, and Mr. Pinson stated that he was calling 
about the one-way signaling station of Mr. Fields which had been taken 
off the air. 

Mr. Gladstone inquired as to why he was calling instead of Mr. 
Fields. Mr. Pinson said Mr. Fields is my father-in-law and I thought 
that some engineering matters might be involved in the conversation, 
and he indicated that he was more conversant with such matters than 
Mr. Fields. They were at that time involved in a case of television 
interference with Mr. Fields’ one-way signaling station. 

I noted in the conversation that the control point for Mr. Fields' 
one-way Signaling station and Mr. Pinson's two-way radio telephone 
system were at a common address, and I inquired whether in fact the 
location at that address was common to both stations. Mr. Pinson ad- 
vised me that it was. 


[Tr. 1571] 
During the conversation Mr. Gladstone reminded Mr. Pinson that 
about a year and a-half to two years earlier we had refused to grant 


both applications of Mr. Pinson for one-way signaling stations in St. 
Petersburg and Tampa, that one of which, the application for Tampa, was 
subsequently dismissed at Mr. Pinson's request. 

Mr. Gladstone went on to state that it appeared to him that had 
the relationship between Mr. Pinson and Mr. Fields been known at the 
time we granted Mr. Fields' application we certainly Wee have dug 
very deeply into the matter. 
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Under the circumstances that it was not disclosed that there was 
any connection whatsoever between Mr. Pinson and Mr. Fields when 
Mr. Fields filed his application, Mr. Gladstone stated to Mr. Pinson 
that it looked to us as though the application of Mr. Fields was filed with 
the idea of sliding it through the Commission to obtain a radio facility 
which Mr. Pinson was unable to obtain without hearing in his own name. 

Mr. Pinson inquired whether there was anything that we particularly 
had to be satisfied upon as to the bona fides in Mr. Fields' application 
and in the over-all operation of the Pinson and Fields facilities. Mr. 
Gladstone indicated that it would be necessary for a showing to be made 
that all of the costs incidental to the filing of the Fields application, 
including costs of engineering, any legal fees, 


[Tr. 1572] 
all of the cost of construction of the station including equipment, site 
rental, would have to be shown to have been paid by Mr. Fields, that in 
the operation of the station it would have to be demonstrated if Mr. Pinson 
was operating the facility for his father-in-law that this was in fact an 
arm's-length transaction where Mr. Fields retained effective operational 
control as contrasted to a passive control where the reins of the opera- 
tion would be turned over to someone else. 

Mr. Pinson replied that, of course, the full cost in all respects 
of the obtaining of the station authorization by Mr. Fields, the construc- 
tion of the station,its maintenance, the rental of the site, were all borne 
by Mr. Fields; that the operation was being conducted by Pinson. 

‘Mr. Gladstone earlier had indicated that it was customary that 
where a facility was operated by a telephone answering service or another 
party other than the licensee, that it was customary for a contract to be 
negotiated between the licensee and the operating entity; that such contract 
necessarily would have to spell out all the details of such an arrangement, 
and that all advertising, promotion of accounts, billing, collection would 
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| 


have to be borne in the name of the licensee. Any telephone directory 

| 
listings purveying the service rendered by the one-way signaling station 
of Mr. Fields would have to be in Fields’ name. | 


[Tr. 1799] 
Tampa, Florida, 
March 8, 1961 | 


* * 


(Tr. 1802] 
FRANK PALIK 
| 
having been previously duly sworn, was recalled as a witness on behalf 


* 


of Charles P. B. Pinson, Inc., and was examined and testified further as 
follows: 


[Tr. 1803] | 
PRESIDING EXAMINER: Well, he states that at the present time 
he does not contemplate — At such time as we face that, we will take up 
that question at that time. 
MR. NEWFIELD: Well, then, may I inquire as to what limitations 
would be placed upon surrebuttal witnesses should they be called? Would 
their testimony be under the practice and procedure of, limited to any 


matters which we should put on commencing as of now? | 
PRESIDING EXAMINER: I would require that. We have to termi- 
nate this proceeding some time. | 
MR. DeVORE: Well, Mr. Examiner, let me point out the rebuttal 
is not started as of now, the rebuttal started yesterday. : 
PRESIDING EXAMINER: That is correct. | 
MR. DeVORE: And if we put on surrebuttal it would relate to the 
rebuttal case of Mr. Newfield and not limited to any witnesses that would 


come hereafter. 
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DIRECT EXAMINATION 
BY MR. NEWFIELD: 

Q. Mr. Palik, in connection with your investigation of this matter, 
the matter which is at hearing now, will you state whether or not you 
made inquiries at the direction of the chief of the division concerning 
the receipt by Mr. Edward Deeters of the William Foss engineering 
firm in Washington, D. C. from Mr. Fields of payment for engineering 
work which 


[Tr. 1804] 
that firm performed? A. I did. 
Did you not go to Mr. Deeters' Washington office to make this 
A. I did not. 
Was this inquiry made over the telephone? A. It was. 
You had a telephone conversation with Mr. Deeters with re- 
spect to this? A. That is right. 

Q. I will ask you if he did not tell you he was unable to find any 
record which would indicate how or when he received payment for the 
Fields engineering work which he did. A. That is not true. 

Q. What did he tell you with respect to his records concerning 
such payment. A. He stated that he received a check in payment. He 
was unable to ascertain from his records whose check it was, but he 
had 2 notation on a bank record which indicated what that amount was. 

-——~" Q. Did he disclose to you the amount? A. Yes, he did. 

Q. What was that amount? A. Idon't recall the specific amount 

but we checked the figure against a check which, as I recall, was in the 


[Tr. 1805] 
Pinson account, and the date and the amount of that check was informa- 
tion given by Deeters. 


Q. Iam asking you if Mr. Deeters informed you as to his records, 
Mr. Palik. A. I just told you. 
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Q. Iam speaking — | 
PRESIDING EXAMINER: The question has been answered, Mr. 
Newfield. Your last question was the amount of the check. 
MR. NEWFIELD: No. I asked what Mr. Deeter's records showed. 
PRESIDING EXAMINER: You asked the amount from his records. 
BY MR. NEWFIELD: 

Q. Mr. Palik, I will ask you if Mr. Deeters did not inform you 
and Mr. Gladstone previously that he had a clear recollection that pay- 


ment for this engineering had been received from Mr. Fields. A. I 


don't have any such recollection. | 
Q. You have no such recollection? A. That is correct. 
Q. You are stating that Mr. Deeters never told you that -— AI 
did not state that. 
Q. Well, Iam asking you, are you stating that Mr. Deeters told 
you, in effect, that he had not received the pay- 
[Tr. 1806] | 
ment from Mr. Fields? A. Iam stating that Mr. Deeters advised me 
that his records did not clearly disclose from whom he had gotten the 
check for the engineering. | 
Q. Aside from what his records disclosed or did not disclose, 
Mr. Palik, my question now to you is: Did not Mr. Deeters tell you that 
his recollection was that he had been paid by Mr. Fields and not by Mr. 
Pinson? A. Ido not have that recollection. 
Q. Mr. Palik, can you identify the check at least as to amount? 
A. If I saw it, I think I could. | 
Q. Do you have any present recollection of the amount? A. My 
recollection is that it was somewhere in the order of $175 or thereabouts. 
Q. Do you recall the approximate date, Mr. Palik? A. Iam not 
sure. | 
Q. Mr. Palik, I show you FCC Exhibit No. 17, a rather poor photo- 
copy but I think it is legible enough to indicate the amount of the check 


[ 1806] 
378 


and the date. A. That is the check. 
Q. And the amount of $170.60? A. That is it. 
Q. Under date of August 19, 1957; is that correct? A. That is 


correct. 


[Tr. 1807] 

Q. Now am I correct in my understanding of your testimony, Mr. 
Palik, that Mr. Deeters informed you, after referring to this particular 
deposit in his bank account, that this check included payment for the 
Fields engineering work which he performed? Is that what he stated 
or is that your conclusion? A. It is neither my conclusion nor what 
he stated. 

Q. Well, can you clarify this point? I understood you to say that 
this had been identified by someone as a check which included payment 
of the Fields work performed by Mr. Deeters. You did not so testify? 
A. I would be giad to clarify. Mr. Deeters in the conversation did not 
use the term "included", and his conversation with me was that this was 
for the Fields engineering. But he did not say it included so as to imply 
that perhaps the check covered other matters. 

Q. So he indicated to you that this check, entire amount, was in 
payment of the Fields charge? A. That was my understanding from 
what he told me. 

Q. Did you ascertain in talking to Mr. Deeters that he had re- 
ceived one or more communications either by mail or by telephone from 
Mr. Fields with reference to this work? A. I have no recollection of 
conversation on that point. 


[Tr. 1808] 
Q. You have recollection of inquiring about the transaction of Mr. 
Deeters? A. Ihave noclear recollection of that. If such did come up, 


it would have been in connection with trying to establish from whom pay- 
ment was received by Deeters or William Foss for the Fields engineering. 
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MR. NEWFIELD: I have no further questions of Mr. Palik. 
CROSS-EXAMINA TION | 

BY MR. DeVORE: 

Q. Mr. Palik, how many conversations did you have with Mr. 


Deeters concerning the matter of the Fields engineering? A. Two. 
Q. And can you relate what happened on each of the occasions? 
A. Let me clarify my answer before I answer your next question. 
There were two times sometime apart when I made inquiry in 
this connection. On each of these occasions I made a telephone 
when I advised Mr. Deeters of the nature of the information that I de- 
sired. Mr. Deeters advised that he would have to search his/records 
and would call me back, which he did, at which time information was 
given me over the telephone. | 
On the second occasion, the same, we went through the 
routine. There was an initial telephone call from | 


[Tr. 1809] 


me and a subsequent telephone call from Mr. Deeters in order to supply 


me with the information. | 
MR. NEWFIELD: Would you please read back the unanswered 
question? | 
PRESIDING EXAMINER: Will the reporter read the question 

i 


back, please. 

(The record was read by the reporter.) 

MR. NEWFIELD: Mr. Examiner, Iam going to object to the wit- 
ness giving any information or response to the questions; they should 
be limited to the questions that I asked him, namely, about payment for 
the engineering work, first; and, two, any possible communications 
which may have been received by Mr. Deeters by telephone or otherwise 
from Mr. Fields. | 

MR. DeVORE: Mr. Newfield, if it will satisfy you, as far as I 
know there were no conversations between Mr. Palik and Mr. Deeters in 


relation to any other matters that you interrogated him about. 
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PRESIDING EXAMINER: Well, in order to avoid trouble, will 
you ask specific questions instead of making statements. 

MR. DeVORE: Well, we do not want to put ourselves in the same 
position as Mr. Newfield has by asking leading questions. I want the 
witness’ own words; I don't want to put words in his mouth. 

PRESIDING EXAMINER: I did not expect you to. But a narrative 
statement could lead to extraneous matters of the 


[Tr. 1810] 
nature Mr. Newfield means. 
BY MR. DeVORE: 

Q. You were shown a check in the amount of $170.60 dated August 
7, 1957 by Mr. Newfield. Did Mr. Deeters, as a result of your telephone 
calls to him, advise you that the amount for the Fields engineering was 
$170.60? 

MR. NEWFIELD: I object to that as repetitious. 

PRESIDING EXAMINER: It is repetition probably, but it is formu- 
lated somewhat differently, and I will overrule the objection. 

THE WITNESS: The answer to the question is yes. 

BY MR. DeVORE: 

Q. To your knowledge, did Mr. Gladstone ever speak to Mr. 
Deeters concerning the payment for the Fields engineering? A. Iam 
afraid I can’t answer that. I don’t have any clear recollection of it. If 
he did speak to him, it was certainly not in my presence. 

Q. Did you convey the information received from Mr. Deeters 
concerning the amount charged for the Fields engineering to Mr. Glad- 
stone? A. I did. 

MR. DeVORE: No further questions. 

MR. NEWFIELD: No further questions. 

PRESIDING EXAMINER: You are excused, Mr. Palik. 

(witness excused.) 
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[Tr. 1811] 

MR. DeVORE: Mr. Examiner, in view of the testimony heiven by 
Mr. Frank Palik, I ask that FCC Exhibit No. 17 be received in evidence. 
You will remember that you reserved ruling on that exhibit because 
there had been no connection shown. I believe that has now been estab- 
lished, that we have established the connection between the check and 
the issues in this proceeding. 

PRESIDING EXAMINER: Have you any objection, Mr. ‘Newfield? 

MR. NEWFIELD: No objection. 

PRESIDING EXAMINER: FCC Exhibit 17 is admitted | in evidence. 

(FCC EXHIBIT 17 WAS RECEIVED IN EVIDENCE.) | 

MR. NEWFIELD: Mr. Examiner, since we have been going now 
for almost three weeks, I wonder if it might not be well to inquire 
generally about exhibits which have been identified, if there are any, 
and which are still not admitted into the record according to ade 
records. 

PRESIDING EXAMINER: Of the Commission's exhibits, my 
records show Exhibits 5 and 8 were rejected. Of course, this will show 
in the transcript when you receive it, Mr. Newfield. | 

Commission Exhibit 14 was admitted for a limited purpose only. 


Commission Exhibit 18, my records show, was rejected. All others 


were admitted. 


*« 


PETITION FOR REHEARING 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeals 


for the District of Columbia Circuit 


No. 17,441 FILED §=JUL 29 1963 


Nathan Ofenboous 


CLERK 


CHARLES P. B. PINSON, INC., 


Appellant, 


v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


———_———— 


Appeal from a Decision of the 
Federal Communications Commission 


—_—<—<—<—_—— ——— 


JOHN A. HANLEY 


524 Florida National 
Bank Building 
St. Petersburg, Florida 


Attorney for Appellant 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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PETITION FOR REHEARING 


TO THE HONORABLE, THE CHIEF JUSTICE AND 
ASSOCIATE JUSTICES OF THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT: 


The Appellant, CHARLES P. B. PINSON, INC., presents this 
petition for a rehearing of the above cause and, in support thereof, 
respectfully shows: | 


| 
1. The appeal in this cause was argued before this Court on 
May 9, 1963. | 


2 


2. On June 13, 1963, this Court rendered its decision in favor of 
the Federal Communications Commission and against the Charles P. B. 
Pinson, Inc., affirming the decision of the Federal Communications 
Commission released July 30, 1962, and the Commission decision 
denying the petition for rehearing, reconsideration and stay, released 
October 25, 1962. 


3. This Honorable Court entered its order granting this peti- 
tioner's motion for enlargement of time for filing a petition for rehear- 
ing until ten days from July 12, 1963. 


4. That your petitioner, CHARLES P. B. PINSON, INC. respect- 
fully requests a rehearing in the above entitled cause, and in support 
thereof submits the following grounds: 


A. The Court has failed to consider or has overlooked 
the fact that the appellant was the licensee of existing 
licenses for a period commencing in 1953 to date, and that 


there must exist "compelling reasons to remove such exist- 


ing licenses on the part of the Federal Communications Com- 
mission.” (emphasis supplied) 


B. The Court has failed to consider or has overlooked 
the argument of the appellant that the Federal Communica- 
tions Commission can examine into the character qualifica- 
tions of all applicants for licenses, but that the refusal to 
grant such licenses must be predicated upon substantial evi- 
dence contained in the whole record and may not be predicated 
upon presumptions, inferences or conclusions drawn from 
circumstantial evidence capable of other hypotheses than that 
drawn by the Federal Communications Commission in its 
refusal. 


C. The Court has failed to consider the opinion in the case 
of In re Application of Standard Broadcasting Company, et al., 


3 


29 F.C.C. 1129, pertaining to the question of alleged 
unauthorized transfer of control in relation to the facts | of 
the matter presently before this Court. 


D. The Court has overlooked the terminology of the 
findings and conclusions contained in the Initial Decision 
of the Hearing Examiner and the decision of the Federal 
Communications Commission inasmuch as both of these 
decisions reflect disagreement as to the basis of the alleged 
disqualifications of the licensee, but both found that the 
licensee should be disqualified as a punitive measure, con- 
trary to the holdings in the case entitled Federal Communi- 
cations Commission v. WOKO, Inc. (1945) C.A. D.C., 153 
F.2d 623. | 

E. The Court has misconstrued the effect of testimony 
of Commission employee Gladstone, since Gladstone was 
called as a witness by appellant and was thereafter called 
as a witness for the Commission, and all testimony pertain- 
ing to the alleged activities of the appellant was introduced 
through said witness. 


GROUNDS 
A. 


| 
The Court has failed to consider or has overlooked 
the fact that the appellant was the licensee of 
existing licenses for a period commencing in 1958 
to date, and that there must exist "com 
reasons to remove such existing licenses on the 
part of the Federal Communications Commission." 
(emphasis supplied) 


The factual situation surrounding this cause is involved, and 
capable of misconstruction and confusion by even the parties thereto. 
The Court, it is humbly submitted, must have been confused as to the 


4 


situations existing. It will be recalled that the appellant, Charles P. B. 
Pinson, Inc., was licensed by the Domestic Public Land Mobile Radio 
Service of the Federal Communications Commission for stations 

KIG 289, St. Petersburg, Florida, KIG 843, St. Petersburg, Florida, 

KIB 386, Tampa, Florida, KIN 652, Jacksonville, Florida, since 1953; 
that each of these licenses had been operated by appellant through its 
principal, Charles P. B. Pinson, individually; that he subsequently entered 
into a management agreement for station KIK 578, Tampa, Florida, with 
his father- in-law, James C. Fields. 


The record is replete with testimony adduced at the time of the 
original hearings before the Hearing Examiner in Tampa, Florida, and 
Washington, D. C., in 1960, reflecting favorably upon the manner in 
which Mr. Pinson, as president of appellant, served the commercial 
areas for these stations to which it was licensed. 


It was stated by the Hearing Examiner, as well as the decision of 


the Commission, that Pinson had established on the record that he had 

a reputation in his community for honesty and good character. It was 
the conclusion of the Commission, as well as the Hearing Examiner, that 
Mr. Pinson had made false statements for the purpose of influencing the 
decision of the Commission; that these conclusions were predicated upon 
acts and doings of Mr. Pinson in connection with the management of 
Station KIK 578, and had no connection with the manner of operations 

of stations which were duly licensed to appellant but which were subject 
to renewal in accordance with the regulations of the Federal Communi- 


cations Commission. 


The opinion of the Commission, as well as that of the Hearing 
Examiner, were inconsistent in their reasons as to the foregoing. The 
initial Hearing Examiner claimed that the statements and documents 
submitted by Pinson in support of his innocence were true at the time 
they were made. The decision, however, of the Commission made the 
conclusion that the statements were false at the time they were made, 


5 


both of which are predicated upon the same testimony and evidence. 
It is recognized that the Commission can overrule or disregard the 
findings of the Hearing Examiner, but it leaves in doubt the require- 


ment that the refusal to renew existing licenses was not based upon 


compelling reasons as required in the following cases: | 


Federal Communications Commission v. WOKO, Inc., (1945) 
C.A. D.C., 153 F.2d 623, which case was subsequently reversed upon 
certiorari to the Supreme Court, in 329 U.S. 233. In that case, it is 
stated, although reversed on certiorari: 


"Where a broadcasting station has been constructed 
at considerable cost and has been maintained and — 
operated to satisfaction of its listeners, it is nor- | 
mally in public interest that the station continue to: 
operate and a renewal of its license should not be 
refused unless there exists as a basis for renewal | 
"compelling reasons’ and these reasons must be 
such as bear on the interest of public or such as 
to have effect on its necessity or convenience.” 
(emphasis supplied) 


Heitmeyer v. Federal Communications Commission, 
(1987), 95 F.2d 91, in which it is stated: 


C.A. D.C. 


"The Communications Commission is not bound by the 


examiner's finding but the Commission itself must 
| 


make findings . . ." 


It is further stated: | 


"The purpose of the Communications Act is to secure 
to the people of the several states and communities 
a fair, efficient and equitable distribution of radio 
service and the discretion which the Communications 
Commission is directed to exercise is not absolute." 


In Evangelical Lutheran Synod of Missouri, Ohio and other States 
vy. Federal Communications Commission (1939), C.A. D.C., 105 F.2d 


793, at page 794, it is stated: 


"Where a radio station has been constructed and main- 
tained in good faith, it is in the interests of the public 


6 


and common justice to the owner of the station that 
its status should not be injuriously affected, except 
for compelling reasons." (emphasis supplied) 

It is the contention of the appellant that the Court overlooked the 
requirement that there must be "compelling reasons" before renewal 
licenses can be denied. It is true as stated in WOKO, Inc. v. Federal 
Communications Commission, 329 U.S. 233, supra, that the Federal 
Communications Commission may properly refuse to renew a license 
of a broadcasting station when there is a deliberate misrepresentation 
to the Commission of its stock ownership. The factual situation sur- 
rounding this case does not reflect a deliberate misrepresentation. 


The misrepresentation, if any, was inferred by the Commission from a 
series of acts allegedly accomplished by the appellant and/or Mr. 

James C. Fields. It appears that the Court, in finding that the substan- 
tial evidence rule had been complied with, had failed to take into considera- 


tion the requirement of "compelling reasons" in approving the opinion 
of the Federal Communications Commission. Again, it must be brought 
to the Court's attention that the Commission arrived at this conclusion 
from inference drawn from testimony, and does not show a deliberate 
act or series of acts on the part of the appellant to mislead. It accord- 
ingly follows that the trial of the facts found the statements to be sub- 
stantially true when made, and likewise found that the appellant was 
disqualified for reasons which were subsequently disavowed by the 
Commission. 


It is therefore respectfully submitted that the substantial evidence 
rule has not been followed; that the actions are arbitrary and capricious; 
and that the Commission did exceed its power in finding the appellant 
disqualified as a licensee to operate. 


B. | 


| 
The Court has failed to consider or has overlooked 
the argument of the appellant that the Federal 
Communications Commission can examine into the 
character qualifications of all applicants for 
licenses, but that the refusal to grant such licenses 
must be predicated upon substantial evidence con- | 
tained in the whole record and may not be predicated 
upon presumptions, inferences or conclusions drawn 
from circumstantial evidence capable of other 
hypotheses than that drawn by the Federal Communi: 
cation Commission in its refusal. 


C. 


The Court has failed to consider the opinion in the 

case of In re Application of Standard Broadcasting 

Company, et al., 29 F.C.C. 1129, pertaining to the 

question of alleged unauthorized transfer of control 

in relation to the facts of the matter presently before 

this Court. | 

As stated in Ground A, the Court indicated in its decision that the 

appellant's contention is frivolous on its face in that the representations 
made by the appellant which constituted a violation of 47 U.S.C. 310B 
did not reflect upon the question of character. This contention of the 
Court is not supported by the argument and briefs of the appellant, and 
it is respectfully submitted that the Commission was correct if they 
found that there had been a deliberate misrepresentation concerning the 
procurement of control of Station KIK 578 by appellant Pinson. It is the 
contention of the appellant, based upon the opinion of the Federal Com- 
munications Commission, in the case of In re Application of Standard 
Broadcasting Company, et al., 29 F.C.C. 1129, that the element of con- 
trol never passed from Fields to Pinson, Inc. The passing of the 
element of control was predicated upon numerous incidents pertaining 
to the management and operation of Station KIK 578. Asa result of the 


testimony adduced concerning these instances, the Commission in its 


decision stated: 


8 


The bureau while it agrees with the ultimate result, 
urges that the Examiner miscast the Fields and 
Pinson roles in the improper transfer of control. 
The Examiner apparently viewed Pinson's assump- 
tion of control of KIK 578 as resulting from Fields’ 
unwillingness to assume responsibility for the 
station, whereas the bureau contends that Pinson 
used Fields as a ‘front’ from the outset with no in- 
tention that Fields ever have control over the 
station...” 


Based upon the foregoing, a conclusion was thereafter made that the 
appellant wilfully intended to mislead the Commission. The ultimate 
decision is predicated upon conclusions and inferences or presump- 
tions created from the foregoing testimony. In effect, it is an inference 
upon an inference, which is considered improper in arriving at and 


determining probative value. It is stated in I Wigmore on Evidence 428, 


as follows: 


"§ 38. Degree of Probative Value required. It has 
just been seen that the general and broad require- 
ment for relevancy is that the claimed conclusion 
from the ‘offered fact must be a possible or a probable 
or a more probable hypothesis, with reference to the 
possibility of other hypotheses. This is not only the 
general principal that best describes the attitude of 
the Courts, but is also the expressed form of the test 
for specific kinds of facts.” 


It is further cited in the above authority, at page 429, as follows: 


"1863. Bigelow, C.J., in Com. v. Jeffries, 7 All. 548, 
566: 'To render evidence of collateral facts com- 
petent, there must be some natural, necessary or 
logical connection between them and the inference or 
result which they are designed to establish... It is 
sometimes difficult to mark with precision the line 
which separates the limits of just and reasonable in- 
ference from those of mere conjecture or surmise. 
This arises necessarily from the nature of indirect 
evidence. Being founded on the observation and ex- 
perience of the mutual connection between facts and 
circumstances, the question of its competency is 
easy or difficult of solution according as such sup- 
posed connection is constant or more or less regular 
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and frequent. But as a safe practical rule it may 
be laid down that in no case is evidence to be ex- — 
cluded of any fact or circumstances, connected 
with the principal transaction, from which an 
inference to the truth of a disputed fact can 
reasonably be made.'" 
It is therefore respectfully urged that the testimony adduced at 
the time of this hearing was capable of more than one reasonable hypo- 
thesis, that is, as to whether the element of control had in fact been 
transferred from Fields to Pinson, or whether Fields possessed the 


control required by regulations. 


D. 


The Court has overlooked the terminology of the 
findings and conclusions contained in the Initial 

Decision of the Hearing Examiner and the decision 
of the Federal Communications Commission inas- | 
much as both of these decisions reflect disagree- 
ment as to the basis of the alleged disqualifications 
of the licensee, but both found that the licensee 
should be disqualified as a punitive measure, con-| 
trary to the holdings in the case entitled Federal | 
Communications Commission v. WOKO, INC. (1945 
C.A. D.C., 153 F.2d 623. 


The appellant respectfully calls the attention of this Honorable 
Court to the terminology of the findings and conclusions contained in 
the Initial Decision of the Hearing Examiner and the Commission. In 
each of these instances, the Hearing Examiner and the Commission 
have stated that the disqualification .. .-inson was predicated "in view 
of the specific demonstration in this : ceeding of a willingness to 
deceive a governmental regulatory bocy °0 achieve private ends." In 


this regard, the Hearing Examiner Sait! 
"Refusal to grant the applica’ions of Charles P. B. 
Pinson, Inc. will unquesticn2ly result in a loss | 

of important communications facilities to the pub; 
lic. Although it is reasonable to expect that others 

will ultimately step in and provide these services 
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there is no assurance that such will occur and if 

so, at what point in time. In the instant circum- 

stances, however, the more important public 

policy of protecting the integrity of the Commis- 

sion's Rules and of the hearing processes must 

control. To hold otherwise would do violence to 

the regulatory concept and functions of the Com- 

mission and to the sanctity of administration of 

public affairs by administrative tribunals." 
The foregoing is not a finding of misconduct on the part of the appellant 
based upon any direct act on the part of the appellant. It is true that 
the administrative process must be protected, but it is likewise true 
that the administrative processes are well protected by standards 
promulgated by the Congress. The guise of increasing the power of 
the administrative process predicated upon inferences and conclusions 
rather than on a direct showing of a deliberate act, would be forcing 
upon the public a greater burden than is required by the legislative 


process. 


In fact, the acts of the Federal Communications Commission in 


this instance fall well within the terminology of Federal Communica- 
tions Commission v. WOKO, Inc., 153 F.2d 623, which was subsequently 
reversed, as aforesaid. Although the final decision was reversed, the 
terminology of the original opinion should have some persuasive effect 
upon this Court in arriving at an equitable and fair conclusion. 


"The Communications Act does not confer on the 

Federal Communications Commission any puni- 

tive jurisdiction, and a radio station license or its 

renewal may not be withheld in order to punish an 

applicant for violating the Act or a rule of the 

Commission.” 
The determination of the Commission in this case is, without question, 
punitive, and not based upon the conduct of the appellant in the operation 
of the licenses for which it is seeking renewal. The acts and doings of 
the appellant, if in fact Section 310B were violated as charged, were 


not such as would show a deliberate intent to violate the requirements 
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of the Communications Act. The Hearing Examiner, in paragraph 10 
of his decision, states: | 


"Were the unauthorized delegation of control the 
only counterbalancing factor compensating con- 
siderations are presented. The degree of dis- 
closure in the statements of March 17, 1958; the 
Commission action in thereafter granting the 
application for modification of construction per- 
mit; and the close relationship of the parties with 
the demonstrated unwillingness of Mr. Fields to 
assume responsibility for the station could be | 
deemed mitigating factors indicating that the 
requisite responsibility placed in its licensees 
by the Commission could in the future be expected © 
of Mr. Pinson and the corporate entity controlled 
by him..." 


Accordingly, it is concluded and respectfully urged upon this 
Honorable Court that the Commission exceeded its duly designated 
legislative authority in rendering punitive measures upon this; 


petitioner. 


E. 


The Court has misconstrued the effect of 
testimony of Commission employee Gladstone, 
since Gladstone was called as a witness by 
appellant and was thereafter called as a witness 
for the Commission, and all testimony pertaining — 
to the alleged activities of the appellant was 
introduced through said witness. 


It is respectfully submitted to the Court that the relationship of 
Mr. Gladstone to this matter was misunderstood. Mr. Gladstone testi- 
fied as a witness for the appellant at the original hearings and was 
thereafter called as a witness by the Commission. The testimony ad- 
duced at both instances differed. The testimony of Mr. Gladstone 
definitely prejudiced this petitioner, and his testimony was definitely 
colored by virtue of the prior complaints made by Mr. Pinson to the 
Commission. It is true that the Commission exonerated Mr. Gladstone 
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as set forth in a letter released by the Commission on July 7, 1960, 
contained in joint appendix, pages 48 through 50; that the same is a 
document prepared by a party to this action for and on behalf of one of 
its employees and can at the most be considered only a self-serving 
document; that the petitioner complained of the activities of this Com- 
mission employee; that Mr. Gladstone was subject to cross-examination, 
and the attention of this Court is again drawn to the brief of the appellant 
indicating that the testimony of this witness was obviously prejudicial 
and that he added considerable weight and testimony throughout the 
entire hearing process. It is true that the credibility of witnesses is 

for the trier of the facts; that Mr. Gladstone did have statutory authority 
to make examinations, but it is likewise true that in making examinations 
and obtaining documents, the same must be obtained through normal 
channels; that permission to obtain documents of an official nature can- 
not be obtained through employees of a corporation without the specific 
authority of the corporation. The mere presence of Mr. Gladstone in 
the hearing room as a counsel, in view of his past actions, is repre- 
hensible and contrary to the authorities cited by this Court. His testi- 
mony was of such a material nature that it constituted prejudicial error 


in permitting him to be present in the hearing room, and a doctrine of 
prejudicial error contained in the Administrative Procedure Act, 
Title 5 U.S.C.A. 1001 et seq. is involved. 


CONCLUSION 


Your petitioner therefore respectfully submits that a rehearing 
should be had and the decision revised as to both law and fact, as 
petitioner believes that a reexamination of the record, made by the 
Court after rehearing, wherein counsel will be able to assist the Court 
better to examine and understand the record, will result in a revision 


13 


and reversal of the decision herein; and that a miscarriage of justice 


will occur if this case is not reversed. 


Respectfully submitted, 


John A. Hanley | 


524 Florida National Bank Bldg. 
St. Petersburg, Florida | 


Attorney for Appellant. 
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The undersigned counsel for Appellant, Charles Pp. B. Pinson, 
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IN THE UNITED STATES COURT OF APPEALS 
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en 


CHARLES P. B. PINSON, INC., FILED JUL 26 1963 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. | 
| 
| 
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OPPOSITION OF APPELLEE TO PETITION FOR REHEARING 


The Federal Communications Commission, appellee herein, 


opposes the petition for rehearing filed by appelians Charles 


Pp. B. Pinson, Inc. ! 

Five grounds are set forth in the petition as the basis 
for the requested rehearing. The first four grounds relate 
to matters which were fully briefed by the parties, and no 
further reply is deemed necessary. The same is true with re- 
spect to that portion of the fifth ground which relates to 
the charge that corporate documents were obtained by the Con- 
mission without the specific authority of the corporation. 

Only to the extent that the petition (pp. 14-15) again 
raises the question of the propriety of aerating Mr. Gladstone 
to be present in the nearing room as Commission counsel, do we 
believe any further treatment is warranted. The Commission 
did not adequately brief this question in its main brief, u 


1/ Although the question was put in issue, it was' | treated 
‘somewhat sketchily in appellant's main brief Gsee) pp. 27-31). 


sou 


and we respectfully urge that the Court not only deny the 
petition for rehearing, but consider whether it may wish 
to revise the discussion of this point in its opinion. 

We believe that the action of the hearing examiner 
im permitting Mr. Gladstone to remain in the hearing room 
as co-counsel for the Commission, although he was to testi- 
fy as a witness in the proceeding, was a valid exercise of 
the examiner's discretion under the circumstances of this 
case. This was not the type of situation to which the 
Court referred in its opinion (p. 5) where an agercy at- 
tempts to “circumvent the rule on witnesses by simply 
designating 2 witness counsel of record,” but one where 
‘the witness had an important and yaiid function to perform 
at the hearing. 


Mr. Gladstone was then the Chief of the Domestic 


Radio Facilities Division of the Common Carrier Bureau, the 


office which was responsible for the investigation of this 
case, and he had been responsible for the prior investigation. 
He was the person most thoroughly familiar with the background 
of the proceeding, and his attendance at the hearing was of 
substantial value because of the assistance he could give 
Commission counsel who presented tne case for the Common Car- 
rier Bureau (Tr. 83-88). In similar circumstances in 


2/ The transcript pages were not renumbered in preparing 


the record. 


sn 


judicial proceedings it has been held not to be improper for 


|to remain 


\ 
in the courtroom throughout the trial, “because he| 


the presiding judge to permit a government witness 


ordinated the investigation and was assisting the prosecution 

in presenting certain phases of the testimony and in the intro- 
| 

duction of the various exhibits in proper order.” (Scho el v. 


United States, 270 F.2d 413, 416, 417 (C. A. 4, 1959) . 


| 
In other circuits where the question has arisen, the 


courts have consistently upheld tne authority of the trial 


judge to excuse an officer of the United States from the rule 


| 
on sequestration of witnesses, in order to permit him to advise 


| 
counsel for the government. Johnston v- United States, 260 
| 
F.2d 345, 347 (C.A. 10, 1958), cert. denied 360 U.S. 935; 
United States v. Infanzon, 235 F.2d 328, 319 (C.A. 2, 1956); 


Portomene v. United States, 221 F.2d 582, 583 (C.A. 5, 1955); 


Powell v. United States, 208 F.2d 618, 619 (C.A. 6, 1953), cert. 


denied 347 U.S. 961. 


On the basis of the foregoing authorities, it would ap- 


| 
pear that Mr. Gladstone's presence in tne hearing room was 


not improper but, on the contrary, was in full accord with the 
practice followed in the Federal courts. It is respectfully 
urged therefore, that the Court delete from its opinion the 
expression of disapproval of the procedure followed in this 
case. The Commission did not designate a witness as counsei 
merely to circumvent the rule on sequestration of witnesses, 


but only to permit the efficient conduct of the pearing. 
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Im any event, Pinson suffered no prejudice by reason 
of Mr. Gladstone's presence in the hearing room prior to his 
testimony as a witness on benalf of tne Common Carrier Bureau. 
As set forth in the Commission's brief (p. 25), Mr. Gladstone's 
testimony was corroborated by the testimony of witnesses who 
nad been excluded from the room except when testifying. More- 
over, the Commission's conclusion that Pinson lacked the re- 
quisite character qualifications to be a licensee is supported 
by documentary evidence as well as by the testimony of witnesses 
(J. App. 160-161). Since tnere has been no showing of an abuse 
of discretion or any prejudice to Pinson, the Commission's 
decision should not be disturbed. Jonnston v. United States, 


260 F.2d 345 (C.A. 10, 1958), cert. denied 360 U.S. 935. 


CONCLUSION 


The petition for rehearing spould be denied. 


Respectfully submitted, 


MAX D. PAGLIN, 
General Counsel, 


DANIEL R. OBLBAUM, 
Associate General Counsel, 


HERMAN I. BRANSE, 
Counsel. 


Federal Communications Commission 
Washington, D. C. 20554 


July 26, 1963. 
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John A. Hanley, Esq. (CAIR MAIL) 
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Florida National Bank Building 
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Herman I. Branse 


